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PART I 

RELEVANCY OF FACTS 

CHAPTER I 

PRELIMINARY 

INTRODUCTION 

The functions of a Court of Justice are two-fold, viz., first, to ascertain the 

existence or nonexistence of certain facts; second, to apply the substantive law 

to the ascertained facts and declare the rights or liabilities of parties in so far, as 

they are affected by such facts. For example, in a criminal trial it must first be 

ascertained, whether the prisoner committed certain acts or was guilty of certain 

omissions, and if it is shown that he did commit such acts or was guilty of such 

omissions the Court proceeds to annex the legal consequence, viz., declare him 

liable to get certain punishment. In a civil trial, the Court has first to ascertain 

whether the parties did certain acts, or whether a certain state of things exists, 

as for instance, whether the defendant executed a certain bond in favour of the 

plaintiff; or whether the plaintiff is the legitimate son of a certain person, and 

therefore rightful heir to certain property which he claims under the law of 

inheritance; or whether a certain house is out of repair, in respect of which 

damages are claimed from a tenant who has covenanted to keep his affairs in 

repair; or whether a certain stream is fordable which separates accreted soil from 

the plaintiff’s estate. The execution or non-execution of the bond by the state of 

repair or non-repair of the house having been established, the Court annexes the 

legal consequence, viz., declares the defendant liable to pay or not to pay a 

certain 48 amount of money. The fact of legitimate son-ship having been proved 

or disproved, the Court declares that plaintiff has or has no right to possession of 

certain property. If the facts of each case were undisputed, if there was no 

contention as to whether certain acts had been committed, or as to whether or 

not a certain state of things existed, the Court would merely have to apply the 

substantive law and to declare the consequences resulting from such an 

application, a duty which, though it might occasionally present some difficulty 
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would in the great majority of cases, be sufficiently simple. But men, through 

misinformation, mistake, misunderstanding and human imperfection, and 

occasionally from less excusable causes, seldom admit or are agreed about the 

facts; and the Court, before it can apply the substantive law, has to sif out from a 

mass of contradiction, misconception, error, often stupidity, and sometimes 

dishonestly, fraud and falsehood, the true facts to which the substantive law is to 

be applied. The means whereby the Court informs itself of the existence of these 

facts is called evidence.  

 

EVIDENCE  

Meaning of the word "Evidence" The word “evidence” has been derived from the 

Latin word "evidens evidere" which means “to show clearly; to make plain, 

certain or to prove.” According to Blackstone, “Evidence signifies that which 

demonstrates, makes clear, or accretions the truth of every fact or point in issue, 

either on the one side or on the other”. The word "evidence” says Mr. Taylor, 

“includes all the legal means, exclusive of mere argument, which tend to prove 

or disprove any matter of fact, the truth of which is submitted to judicial 

investigation”. Unless the facts be correctly ascertained, howsoever accurate be 

the application of the substantive law, the result cannot (except by mere chance) 

be free from error. The first and most essential step towards a right adjudication 

is, therefore, to ascertain the facts correctly. The value of rules, which guide and 

assist in the performance of this duty, must necessarily be very great and thus we 

see the importance of the study of the law of Evidence. In Best's Evidence, it is 

explained that the word 'evidence' signifies in its original sense, the state of being 

evident; i.e. plain, apparent, or notorious. But by an almost peculiar inflexion of 

our language, it is implied to that which tends to render evident or to generate 

proof. This is the sense in which it is commonly used in our law books. Evidence, 

thus understood, has been well-defined, any matter of fact, the effect, tendency, 

or design of which is, to produce in the mind a persuasion, affirmative or 

disaffirmative, of the existence of some other matter of fact. According to 

Stephen, Evidence means "That part of the law or procedure which, with a view 

to ascertain the individual rights and liabilities in particular cases, decides what 

facts may or may not be proved in such a case; what sort of evidence has to be 

given of a fact which may be proved, by whom and in what manner the evidence 

must be produced relating to a fact which is to be proved." In common speech, 
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evidence is merely that, which makes evident something to someone, as when a 

person who heard a disputed remark, says that he relies on the evidence of his 

own ears. But in law, evidence is that which makes evident a fact to a judicial 

tribunal. Every judicial proceeding has for its purpose the ascertaining of some 

right or liability. If the proceeding is criminal, the object is to ascertain the liability 

to punishment of the person accused of committing a crime; if the proceeding is 

civil, the object is to ascertain some right of property or of status, or the right of 

one party, and the liability of the other, to some form of relief. All rights and 

liabilities are dependent upon and arise out of facts, and facts fall into two 

classes, those which can, and those which cannot be perceived by the senses. Of 

facts which can be perceived by the senses, it is superfluous to give examples. Of 

facts which cannot be perceived by the senses, intention, fraud, good faith, and 

knowledge may be given as examples. But each class of fact has in common, one 

element which entitles them to the name of facts they can be directly perceived 

either with or without the intervention of the senses. A man can testify to the 

fact that, at a certain time, he had a certain intention on the same ground as that 

on which he can testify that, at a certain time and place, he saw a particular man. 

He has, in each case a present recollection of a past direct perception”. 

Moreover, it is equally necessary to ascertain facts of each class in judicial 

proceedings, and they must in most cases be ascertained in precisely the same 

way. Facts may be related to rights and liabilities in one of two different ways: (1) 

they may be themselves, or in connection with other facts constitute such a state 

of things that the existence of the disputed right or liability would be legal 

inference from them. From the fact that A is the eldest son of B, there arises of 

necessity the inference that A is by the law of England the heir-at-law of B, and 

that he has such rights as that status involves. From the fact that A caused the 

death of B under certain circumstances, and with a certain intention or 

knowledge, there arises of necessity the inference that A murdered B, and is 

liable to the punishment provided by law for murder. Facts thus related to a 

proceeding may be called facts-in-issue, unless, indeed, their existence is 

undisputed. (2) Facts which are not themselves in issue in the sense above 

explained may affect the probability of the existence of facts in issue, and these 

may be called collateral facts. It appears to us that these two classes comprise all 

the facts with which it can in any event be necessary for Courts of Justice to 

concern themselves, so that this classification exhausts all facts considered in 
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their relation to the proceeding in which they are to be proved. This introduces 

the question of proof. It is obvious that whether an alleged fact is a fact in issue 

or a collateral fact, the Court can draw no inference from its existence till it 

believes it to exist; and it is also obvious that the belief of the Court in the 

existence of a given fact ought to proceed upon grounds, altogether independent 

of the relation of the 54 fact to the object and nature of the proceeding in which 

its existence is to be determined. The question is, whether A wrote a letter. The 

letter may have contained the terms of a contract; it may have been a libel; it 

may have constituted the motive for the commission of a crime by B, it may 

supply proof of an alibi in favour of A; it may be an admission or a confession of 

crime; but, whatever may be the relation of the fact to the proceeding, the Court 

cannot act upon it unless it believes that A did write the letter, and that belief 

must obviously be produced in each of the cases mentioned by the same or 

similar means. If, for instance, the Court requires the production of the original 

when the writing of the letter is a crime, there can be no reason why it should be 

satisfied with a copy when the writing of the letter is a motive for a crime. In 

short, the way in which a fact should be proved depends on the nature of the 

fact, and not on the relation of the fact to the proceeding. The instrument by 

which the Court is convinced of a fact is evidence. It is often classified as being 

either direct or circumstantial. We have not adopted this classification. If the 

distinction is that direct evidence establishes a fact in issue, whereas 

circumstantial evidence establishes a collateral fact, evidence is classified not 

with reference to its essential qualities, but with reference to the use to which it 

is put; as if paper were to be defined, not by reference to on its component 

elements, but as being used for writing or for printing. We have shown that the 

mode in which a fact must be proved depends on its nature, and not on the use 

to be made of it. Evidence therefore, should be defined not with reference to the 

nature of the fact which it is to prove, but with reference to its own nature. Many 

a time cases of ambiguity arise in the use of the word "evidence". Sometimes the 

distinction may be stated thus: Direct evidence is a statement of what a man has 

actually seen or heard; circumstantial evidence is something from which facts in 

issue are to be inferred. If the phrase is thus used the word evidence in the two 

phrases ‘direct evidence’ and ‘circumstantial evidence’, opposed to each other 

has two different meanings. In the first, it means testimony; in the second, it 

means a fact which is to serve as the foundation for an inference. It would, 
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indeed, be quite correct, if this view is taken, to say ‘circumstantial’ evidence 

must be proved by ‘direct evidence’. This would be a most clumsy mode of 

expression, but it shows the ambiguity of the word ‘evidence’, which means 

either (1) words spoken or things produced in order to convince the Court of the 

existence of fact; or (2) facts of which the Court is so convinced to three heads : 

(a) Oral Evidence; (b) Documentary Evidence; (c) Material Evidence. Finally, the 

evidence by which facts are to be proved must be brought to the notice of the 

Court and submitted to its judgment, and the Court must form its judgment 

respecting them. Principle of Section 167 It has been provided under Chapter XI 

of Indian Evidence Act, 1872 that Section 167 deals with Improper Admission and 

Rejection of Evidence. This section is as under : No new trial for improper 

admission or rejection of evidence.—The improper admission or rejection of 

evidence shall not be ground of itself for a new trial or reversal of any decision in 

any case, if it shall appear to the Court before which such objection is raised that, 

independently of the evidence objected to and admitted, there was sufficient 

evidence to justify the decision, or that, if the rejected evidence had been 

received, it ought not to have varied the decision. 

 

RULE OF ENGLISH LAW 

This is verbatim Section 57 of the old Act II of 1855; and the rule has been adopted 

from the practice of the Courts in England. "Where evidence," says Mr. Lush, "has 

been offered by one party at the trial, and has been improperly rejected or 

admitted by the judge after hearing the objections of the opposite party, a new 

trial, as a general rule, may be claimed on the ground that, in so rejecting or 

admitting the evidence the judge did not rule according to Law."In Reg v. Grant, 

it was laid down that it is only where the evidence in question is deemed by the 

Court to have been admissible for the purpose for which it was tendered at the 

trial, that is rejection forms sufficient ground for a new trial; and that a new trial 

will not be granted in order that evidence may be given for a purpose other than 

that for which it was offered, for in such case the fault lay with the party and not 

with the judge. English and Indian Law in England, in civil cases, the rules as to 

admissibility may, at the trial be relaxed by the consent of the parties. Under the 

Indian Law, there is no such power. (a) Section 167 applies to civil as well as to 

criminal cases. (b) The words "in any case" in Section 167 are wide to include 

criminal trials by jury. 
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(c) That Section 167 applies to criminal and civil cases is satisfactorily established 

by Section 1 and by Section 3. (d) And it is so applicable, whether or not the trial 

has been had before a jury. The provision contained in Section 167, Evidence Act, 

1872, applies to all judicial proceedings in or before any Court. When an appeal 

is grounded for the improper admission and rejection of evidence, the burden of 

proof is upon the appellant to prove that there was not only an improper 

evidence or exclusion but there was also a miscarriage of justice being done by 

such an act. Improper admission or rejection of evidence shall not be ground for 

a new trial or reversal of decision. If it appears to the court that independently of 

the evidence rejected to and admitted, there was sufficient evidence to justify 

the decision, or that if the rejection evidence had been received, it would not 

have varied the decision. 

 

APPLICATION OF THE PRINCIPLE IN CIVIL CASES FIRST APPEALS.— 

In the case of Mohar Singh v. Ghariba, the following observations were made by 

the Privy Council: “It is the duty of their Lordships, who are judges of the facts, in 

such a case as this, to consider whether, throwing aside the evidence which ought 

not to have been admitted, there still remains sufficient evidence to support the 

decrees.  The Court sitting in first appeal should throw aside the evidence which 

ought not to have been admitted and then consider whether there still remains 

sufficient evidence to support the decree. The decree can be supported upon 

relevant evidence only; and if, after all that is irrelevant has been thrown aside, 

there does not remain enough that is relevant to support it, the decision must be 

reversed. The party who is thus defeated may say that if he had known that the 

evidence given would have been insufficient for the purpose; he could have 

produced other evidence that would have been sufficient. The answer to this 

objection is to be found in the observations of their Lordships of the Privy Council 

in the case of Nitresar Singh v. Nand Lall. An Appellate Court will not interfere 

with the decision of a subordinate Court even where a document is wrongly 

admitted, unless it is satisfied that the improper admission has resulted in a 

wrong decision on the merits. 

Application of the Principle in Criminal Cases The principle of Section 167 was 

applied upon appeal in Imperatrix v. Pandharinath, to a case tried by a Sessions 

Judge sitting with a jury. The High Court, after excluding the evidence improperly 

admitted, found that the remaining evidence was not of such a character that a 
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conviction might reasonably be based upon it; and accordingly the conviction and 

sentences were reversed. In Queen-Empress v. O'Hara, the Judge read to the jury 

certain statements made by two witnesses which had not been admitted in 

evidence. It was held that this was an error calculated to prejudice the prisoner 

and after a consideration of the remaining evidence, the conviction was set aside. 

In the case of Queen v. Hurribole Chunder Ghose, certain evidence, which had 

been improperly admitted, was rejected, and upon the evidence that remained 

the conviction was upheld. In Imperatrix v. Pitambar Jina, it was held that the 

High Court had power to determine whether the rejection of evidence held to 

have been improperly admitted should have the effect of varying the result of 

the trial so that the conviction should be reversed. In Uma Kant Bakshi v. Ganga 

Narain Chaudhri,  the copy of a deposition of a witness was improperly admitted 

in evidence. But there being other evidence sufficient to justify the decision, this 

was not held to be ground of itself for a new trial. In Queen-Empress v. Nand 

Ram, copies of depositions given at a previous trial were read out to the witnesses 

who were then crossexamined by the prisoners. It was held that the irregularity 

was cured by this section. In Queen Empress v. Jhubbo Mahton, irregularities 

were held not to be objections which would justify an interference with the 

verdict. Appellate Court has power in the event of admission of inadmissible 

evidence either to convict or acquit the accused according as the evidence is or 

is not sufficient for conviction, a new trial may be ordered as in the case of Reg v. 

Ramaswami Mudaliar. That every breach of Sec. 162, Cr.P.C., will not vitiate a trial 

was very emphatically pointed out by Sir George Rankin in the case of Sajjad Mirza 

v. Emperor.  Chotzner, J., in the case of Harendra Nath Shah v. Emperor, has 

pointed out that reception of evidence inadmissible owing to the provisions of 

Sec. 162, Cr.P.C. is not necessarily fatal. In the case of Nitai Koley v. Emperor, 

Henderson and Khundkar, JJ., have taken the same view that it must always be a 

question whether prejudice has been caused in such cases, and if not, whether 

the materials left are sufficient within the meaning of Sec. 167, Evidence Act.  The 

presumption of the innocence of the accused still persists and the Court of Appeal 

has to satisfy itself that the judgment of the Magistrate is right.  A duty is, as was 

held in Fidoi Hussein v. Emperor, imposed on an Appellate Court to examine the 

evidence for the defence and to come to a decision thereon even if the counsel 

for the appellant has practically ignored it during his arguments. In Kanchan Malik 

v. Emperor, 66 a Division Bench ruled that in an appeal from a conviction it is for 
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the Appellate Court to be satisfied affirmatively that the prosecution case is 

substantially true, and that the guilt of the appellant has been established beyond 

all reasonable doubt.  If real injury were done by the prosecution or the Court to 

an accused person the absence of objection by counsel for the accused would 

not excuse it. For the ends of justice, the High Court should send the matter back 

to the Magistrate to determine the guilt or otherwise of the accused after 

eliminating the evidence of the complainant which he has wrongly admitted. 

Where a piece of evidence (entry in general diary) which might not have been 

brought on the record, is used as corroborative evidence. The judgment is not 

vitiated. It is clear from the language of Section 167 that it is not in every case 

that the admission of inadmissible evidence will be disregarded on the ground 

that it appears to the Appellate Court that independently of the evidence 

improperly admitted there was sufficient evidence to justify the decision.The 

prosecution, though it had cited as a witness, dropped him. Held that this was 

not a case in which evidence could be said to have been rejected within Section 

167 of the Evidence Act. 

 

SOURCES OF EVIDENCE 
There are two main sources of evidence: 
a. Primary and 
b.  Secondary.  

 
Primary evidence is direct evidence or original copies of a document, secondary 
evidence is copies of those documents, books of account, etc. 

primary evidence is given greater weight than secondary evidence in matters of 

deciding a case. 
PRIMARY EVIDENCE 
For example, when two parties enter into a contract, each copy of the contract is 
primary evidence against the party executing it. 
For example, in a continuing contract, that is periodically renewed, each renewal 
contract is evidence of the contract itself. 
SECONDARY EVIDENCE 
For example, a photograph of an original document is secondary proof of the 
document. 
For example, an oral account of a document by a person who has herself seen it 
is secondary proof of the document. 
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ADVERSARY PROCEDURE 
This refers to the manner in which court proceedings are conducted. In any 
adversary trial, the opposing sides present evidence, examine witnesses and 
conduct cross-examinations, each in an effort to produce information beneficial 
to its side of the case. 
lawyering skills would amount to a lot at this stage, and some exemplary lawyers 
often produce testimony that can lead to many ambiguities. what seemed 
absolute in direct testimony can raise doubts under cross-examination. 
under the adversary system, each side is responsible for conducting its own 
investigation. in criminal proceedings, the prosecution represents the people at 
large and has at its disposal the police department with its investigators and 
laboratories, while the defence must find its own investigative resources and 
finances. 

BEST EVIDENCE RULE:  

If there exists a dilemma about the quality of evidence to produce and the depth 

of investigation, there is a simple rule of evidence law which declares that, in 

order to prove something that is said or pictured in a piece of writing, recording 

it, or photographing the original must be provided unless the original is lost, 

destroyed, or otherwise unobtainable. 

When judges decide a case, they are basically weighing the evidence from both 
sides and adding them up according to the values assigned to them, to arrive at 

a verdict of guilty or not guilty. 

for instance, the prosecution is required to provide a lot of evidence to establish 

a case, while the defence merely has to show an ambiguity or a doubt that may 

destroy the case. 

Typically, in a criminal case, the burden of proof on the prosecution is greater. 

BURDEN OF PROOF:  

The burden of producing evidence means that, in general, the party that makes 
the claim also has the burden of producing the evidence to prove these facts. 

However, in some exceptional cases, there may be laws that say that the 
defendant has to prove that he did not perform the wrongful act. This is known 

as shifting the burden of proof. 

• For example under Environmental law, under the precautionary principle, the 

burden is on the hazardous industry to prove that it has not violated any 

environmental norms when it undertakes a project. 

• For example, under the Dowry prohibition law, if a woman, who succumbed to 

burns under mysterious circumstances, had been married for less than 7 years 

and it can be proved that she was being harassed by her husband or in-laws 
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for dowry, the burden of proving that dowry death was not committed falls on 
the husband and his family.  

CIRCUMSTANTIAL EVIDENCE 

• When a case is reconstructed, it is not possible to count on finding exact proof 
of events that took place in the past. Many cases have been built and decided 
on the strength of circumstances surrounding the case. 

• Circumstantial evidence is not considered to be proof that something 
happened but it is often useful as a guide for further investigation. 

• For example, Ram and Shyam were always at loggerheads and constantly 
fighting. One day, Shyam was found murdered, with a knife in his hand which 
contained a few bloodstains. The fact that ram had some gashes on his arms 
would be circumstantial evidence. 

• Circumstantial evidence is used in criminal courts to establish guilt or 

innocence through reasoning. they also play an important role in civil courts 
to establish or deny liability. however, it is not so much a type of evidence as 

it is a logical principle of deduction. deduction is reasoning from general 
known principles to a specific proposition. 

• Circumstantial evidence is the basket of unrelated facts that, when considered 
together, can be used to infer a conclusion about something unknown. 
information and testimony presented by a party in a civil or criminal action 
that permit conclusions that indirectly establish the existence or nonexistence 
of a fact or event that the party seeks to prove. 

• An example of circumstantial evidence is the behaviour of a person around 
the time of an alleged offence. if someone was charged with theft of money 
and was then seen on a shopping spree purchasing expensive items, the 
shopping spree might be regarded as circumstantial evidence of the 
individual’s guilt. 

Note- In two famous criminal cases that rocked the courts, the jessica lall case 
and the priyadarshini mattoo case, the accused (manu sharma and santosh 

kumar, respectively) were convicted over the strength of the circumstantial 
evidence. 

 
RELEVANCY AND ADMISSIBILITY  

  According to Janab’s Key to Evidence, relevancy refers to the degree of 

connection and probative value between a fact that is given in evidence and the 

issue to be proved. Relevancy of facts had been provided from Section 5 to 55 of 

Evidence Act 1950. By referring to the illustration (a) provided in Section 5 where 

A is tried for the murder of B by beating him with a club with the intention of 

causing his death. There are three facts in issue to be proved - A’s beating B with 
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the club; A’s causing B’s death by the beating; and A’s intention to cause B’s 

death. 

A fact is relevant when it is so related to the fact in issue, that they render the 

fact in issue probable or improbable. For example, to prove the third facts in issue 

in the example just now, the facts that A and B was having quarrel before the 

murder happens is relevant to prove the third facts in issue which is A’s intention 

to cause B’s death. 

 

Admissibility involves the process whereby the court determines whether the 

Law of Evidence permits that relevant evidence to be received by the court. The 

concept of admissibility is often distinguished from relevancy. Relevancy is 

determined by logic and common sense, practical or human experience, and 

knowledge of affairs. On the other hand, The admissibility of evidence, depends 

first on the concept of relevancy of a sufficiently high degree of probative value, 

and secondly, on the fact that the evidence tendered does not infringe any of the 

exclusionary rules that may be applicable to it. Relevancy is not primarily 

dependant on rules of law but admissibility is founded on law. Thus, relevancy 

usually known as logical relevancy while admissibility is known as legal relevancy. 

Relevancy is a question of fact which is the duty of lawyers to decide whether to 

tender such evidence in the court. On the other hand, admissibility is the duty of 

the court to decide whether an evidence should be received by the court 

according to Augustine Paul JC in the case 

of Public Prosecutor  v. Dato Seri Anwar bin Ibrahim. 

In general, a relevant fact given in evidence under Section 5 to 55 is admissible in 

the court. However, a relevant fact under Section 5 to 55 may not be admissible 

if the other sections of the Act do not permit it to be received by the court. These 

are the main exclusionary rules in the Act which excluded the admissibility of a 

relevant fact. Hearsay statement, confessions, evidence of the defendant 

character, exclusion of evidentiary facts by estoppel and exclusion of privileged 

communication. 

For example, Hearsay evidence is generally excluded even though relevant. For 

example, Siti saw that Ahmad had killed Vinnie with a knife. Then Siti told what 

he saw to Amirul. Here, Amirul cannot become a witness as he did not see the 

incident himself. The fact that Amirul heard from Siti that Ahmad had 

murdered Vinnie with a knife is relevant as it is based on logic and common 
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sense. However, such evidence generally is not admissible in the court as it is 

forbidden by the Law of Evidence. Section 60 stated that oral evidence must be 

direct. The witness who testifies in court must be the person who perceived the 

facts with his own sense.  

 

For instance, A confession obtained by any inducement, threats or promise is not 

admissible under Section 24. A confession to the police officer below the rank in 

Inspector is not admissible under Section 25. Confession by accused while in 

custody of police is also not admissible under Section 26 even though it is logically 

relevant. For example, this is what I noticed in the accused’s statement in police 

report while I was doing my internship in Attorney General's Chambers. In a case 

where the thief had already admitted to the police officer that he had stolen the 

hand phone. However, such confession cannot be tendered as an evidence in the 

court. The accused then founded not guilty by the court because the Deputy 

Public Prosecutor failed to prove the case beyond reasonable doubt. Here, the 

fact that the thief had already confessed to the police officer is relevant, however, 

it is not admissible in the court as it had been forbidden by Section 26 of Evidence 

Act 1950. In the case of Eng Sin v. Public Prosecutor, Gill J held that the admission 

by the accused to a doctor that he had killed a man is not admissible as he is still 

under the custody of a police officer.  

 

An irrelevant fact is not admissible in the court. However, in certain cases, 

evidence, which is not relevant under Section 5 to 55 may Nonetheless be 

admissible. Examples include: 

•  Statement of relevant fact by person who is dead or cannot be found: Section 
32. 

•  Impeaching credit of witness: Section 155. 
•  Former statements of witness may be proved to corroborate later testimony 

as to same fact: Section 157. 
 

CONCLUSION 

As conclusion, relevancy is a test for admissibility. The question of admissibility is 

one of law and is determined by the Court. In Section 136 of Evidence Act 1950, 

a distinction is made between relevancy and admissibility, if it can be shown that 

the evidence would be relevant if proved, the court shall admit evidence of it. 
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SECTION - 1 

 

• Short title, extent and commencement.—The Indian Evidence Act applies to 

the whole of India except the State of Jammu and Kashmir and also applies to 

all judicial proceedings before any Court including Court martial which were 

in existence during, the British Rule. But it does not apply to any Court Martial 

established and regulated by (i) The Army Act, (ii) The Naval Discipline Act (iii) 

The Air Force Act. The Act does not apply to (a) Affidavits and (b) Proceedings 

before arbitrators. 

• Affidavits: 

• According to section 1 Affidavits are strictly related to the facts that the 

deponent has deposed what he is required to prove from his own 

knowledge and belief. Affidavit is not a legal evidence unless opposite 

party gets a right to cross-examine the deponent. No affidavit can be given 

in the form of evidence under the evidence act, but the court may pass 

order that any fact can be proved by a affidavit.  

• It is not included in the definition of the Act unless law specifically permits 

that something may be forwarded by an affidavit. The Act does not apply 

to affidavit, but that does not mean that an affidavit by a living person can 

go in as evidence propsio vigore without necessity for him to enter the 

witness-box. In the civil proceedings affidavits are regulated by Order XIX, 

Rules 1, 2 and 3 and in criminal proceeding sections 295, 296 and 297 deal 

with it. 

•  Arbitrator: Section 1 has expressly provided that the provisions of the 

Evidence Act do not apply to any proceeding before an arbitrator. The 

arbitrators are only bound by the rules of natural justice. They are 

unfettered by technical rules of evidence. The reason is that the basic 

objective of arbitration is to avoid technical legal procedures. Besides, an 

arbitrator is not required to administer an oath as he need not require to 

examine the witness.  

(Section 2 is Repealed by the Repealing Act,1938 (1 of 1938), S.2 and Sch..)) 

 

SECTION – 3 
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In the Indian Evidence Act 1873, the following words and expressions are used in 

the following senses, unless a contrary intention appears from the context— 

COURT: Court includes all Judges and Magistrates, and all persons, except 

arbitrators, legally authorized to take evidence. 

FACT: Fact means and includes— 

1. Anything, state of things, or relation of things, capable of being perceived by 

the senses; 

2. Any mental condition of which any person is conscious. 

 

ILLUSTRATIONS 

1. That there are certain objects arranged in a certain order in a certain place, is 

a fact. 

2. That a man heard or saw something, is a fact. 

3. That a man said certain words, is a fact. 

4. That a man holds a certain opinion, has a certain intention, acts in good faith 

or fraudulently, or uses a particular word in a particular sense, or is or was at 

a specified time conscious of a particular sensation, is a fact. 

5. That a man has a certain reputation, is a fact. 

 

FACT 
We all know what a fact is, but many times in a case, disputes arises over the 
versions of facts that are put forward by the parties. The most important tool that 
the Court can use to reconstruct a case and deliver justice is a fact. The definition 
of a fact is provided in the Evidence Act. For this purpose, fact broadly includes 
anything in the real or abstract sense that is capable of being perceived by the 
senses. 
For example, if it was proved that a man had lunch at a particular restaurant, then 
it is a fact that he was at the place before sundown. 
 
This could mean that a mental condition of which any person is conscious could 
be defined as ‘Fact’. Under this definition, a person’s opinion or his reputation 
may be considered as ‘fact’ for purposes of the case. 
For example, Ashok and Hasan were roommates for 4 years during college. If 
Ashok opined that Hasan was very disciplined and pious, it would be an opinion 
considered as fact for this purpose. 
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Of course, with such a broad definition, even the fact that the sun shines in the 
sky may be submitted to the court in furtherance of admissible evidence and 
therefore, there is a requirement that the facts be relevant to the case. 

 

RELEVANT: One fact is said to be relevant to another when the one is connected 

with the other in any of the ways referred to in the provisions of this Act relating 

to the relevancy of facts. 

 
DEFINITION OF RELEVANT 
The word relevant is used in the Act to mean both (i) admissible, and (ii) 
connected with the case. One fact is said to be relevant to another when the one 
is connected with the other in any of the ways referred to in the provisions of this 
Act relating to the relevancy of facts. 
If admissibility and nexus are the two criteria for relevance, a submission may be 
rejected for its irrelevance if 
1. The connection between the main facts and the evidentiary facts is too 

remote, or if 
2. The evidence is rendered superfluous due to an admission by the opposite 

party, or 
3. It is rendered superfluous by the admissions of the parties. 
For example, if a person’s house has been robbed, then the fact that his maid has 
an extra key is a relevant fact. 
For example, if a Majid has been murdered, the fact that he received a death 
threat is a relevant fact. 
 

FACTS IN ISSUE: The expression facts in issue means and includes- Any fact from 

which, either by itself or in connection with other facts, the existence, non-

existence, nature or extent of any right, liability, or disability asserted or denied 

in any suit or proceeding, necessarily follows. 

 

EXPLANATIONS 

Whenever, under the provisions of the law for the time being in force relating to 

Civil Procedure, any Court records an issue of fact, the fact, to be asserted or 

denied in the answer to such issue is a fact in issue. 

 

ILLUSTRATIONS 

A is accused of the murder of B. 

At his trial the following facts may be in issue— 
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▪ That A caused B’s death; 

▪ That A intended to cause B’s death; 

▪ That A had received grave and sudden provocation from B; 

▪ That A at the time of doing the act which caused B’s death, was, by reason of 

unsoundness of mind incapable of knowing its nature. 

 

FACT IN ISSUE 
A “fact in issue” forms the core of the case. It is the essence of the dispute at 
hand and it consists of all the facts, due to which or connected to which, there is 
disagreement between the parties. 
It includes any fact from which, either by itself or in connection with another fact, 
there may be a disagreement about the existence, nature and extent of any right 
or liability. 
For example, Niteshwar Prasad was brought before a Court on the charge of 
murder of Venkatesh. He pleaded that he committed it upon grave provocation 
because he had caught Venkatesh committing adultery with his wife. The Court 
held that determining whether adultery was committed was a fact in issue.  

 

DOCUMENT:  

      Document means any matter expressed or described upon any substance by 

means of letters, figures or marks, or by more than one of those means, intended 

to be used or which may be used for the purpose of recording that matter. 

 

ILLUSTRATIONS 

▪ A writing is a document; 

▪ Words printed, lithographed or photographed are documents; 

▪ A map or plan is a document; 

▪ An inscription on a metal plate or stone is a document; 

▪ A caricature is a document. 

       In general, Document is a record or the capturing of some event or thing so 

that the information will not be lost. Usually, a document is written, but a 

document can also be in other forms like pictures and sound.   

 

EXAMPLES OF DOCUMENTS :  

     Here are some examples of Documents - Birth Certificate, Bank Statement, 

Wills and Deeds, Newspaper issues, Individual newspaper stories oral history 

recordings, Executives orders etc.  
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DEFINITION OF DOCUMENT :  

    The document can be defined as, “A piece of written, printed or electronic 

matter that provides information or evidence or that serves as an official 

record”.    

 

TYPES OF DOCUMENT 

Documents are divided into two categories  Private Documents and Public 

Documents. 

 

PUBLIC DOCUMENTS :   

According to Section 74 of Indian Evidence Act, 1872 the Following Documents 

are Public DOCUMENTS: 

(1) Documents forming the acts, or records of the acts—  

(i) of the sovereign authority,  

(ii) of official bodies and tribunals, and  

(iii) of public officers, legislative, judicial and executive, of any part of India or of 

the Commonwealth,  or of a foreign country;  

(2) Public records kept in any State of private documents. 

 

PRIVATE DOCUMENTS :  

               As per Section 75 of Evidence Act, "All other documents other than 

those, Enlisted in Section 74 of the Evidence Act are Private Documents." 

 

Evidence means and includes— 

• All statements which the Court permits or requires to be made before it by 

witnesses, in relation to matters of fact under inquiry; 

such statements are called oral evidence; 

• All documents including electronic records produced for the inspection of the 

Court; 

such documents are called documentary evidence. 

Proved: A fact is said to be proved when, after considering the matters before it, 

the Court either believes it to exist, or considers its existence so probable that a 

prudent man ought, under the circumstances of the particular case, to act upon 

the supposition that it exists. 

http://www.srdlawnotes.com/2016/04/public-documents.html
http://www.srdlawnotes.com/2016/04/public-documents.html
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Disproved: A fact is said to be disproved when, after considering the matters 

before it, the Court either believes that it does not exist, or considers its non-

existence so probable that a prudent man ought, under the circumstances of the 

particular case, to act upon the supposition that it does not exist. 

Not proved: A fact is said to be not proved when it is neither proved nor 

disproved. 

India: India means the territory of India excluding the State of Jammu and 

Kashmir. 

The expressions Certifying Authority, digital signature, Digital Signature 

Certificate, electronic form, electronic records, information, secure electronic 

record, secure digital signature and subscriber shall have the meanings 

respectively assigned to them in the Information Technology Act, 2000. 

 

SECTION – 4 

 

“MAY PRESUME”.—Whenever it is provided by this Act that the Court may 

presume a fact, it may either regard such fact as proved, unless and until it is 

disproved, or may call for proof of it.  

“SHALL PRESUME”.—Whenever it is directed by this Act that the Court shall 

presume a fact, it shall regard such fact as proved, unless and until it is disproved. 

“CONCLUSIVE PROOF”.—When one fact is declared by this Act to be conclusive 

proof of another, the Court shall, on proof of the one fact, regard the other as 

proved, and shall not allow evidence to be given for the purpose of disproving it. 

 

PRESUMPTIONS AS TO INDIAN EVIDENCE ACT DOCUMENTS 

Presumptions are inferences which are drawn by the court with respect to the 

existence of certain facts. When certain facts are presumed to be in existence the 

party in whose favor they are presumed to exist need not discharge the burden 

of proof with respect to it. This is an exception to the general rule that the party 

which alleges the existence of certain facts has the initial burden of proof but 

presumptions do away with this requirement. 

Presumptions can be defined as an affirmative or negative inference drawn about 

the truth or falsehood of a fact by using a process of probable reasoning from 

what is taken to be granted. A presumption is said to operate where certain fact 

are taken to be in existence even there is no complete proof. A presumption is a 
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rule where if one fact which is known as the primary fact is proved by a party then 

another fact which is known as the presumed fact is taken as proved if there is 

no contrary evidence of the same. It is a standard practice where certain facts 

are treated in a uniform manner with regard to their effect as proof of certain 

other facts. It is an inference drawn from facts which are known and proved. 

Presumption is a rule which is used by judges and courts to draw inference from 

a particular fact or evidence unless such an inference is said to be disproved.  

Presumptions can be classified into certain categories:  

(a) Presumptions of fact. 

(b) Presumptions of law. 

(c) Mixed Presumptions. 

Presumptions of fact are those inferences which are naturally and logically 

derived on the basis of experience and observations in the course of nature or 

the constitution of the human mind or springs out of human actions. These are 

also called as material or natural presumptions. These presumptions are in 

general rebuttable presumptions.  

Presumptions of law are those inferences which are said to be established by law. 

It can be subdivided into rebuttable presumptions of law and irrebuttable 

presumptions of law. Rebuttable Presumptions of law are those presumptions of 

law which hold good until they are disproved by evidence to the contrary. 

Irrebuttable Presumptions of Law are those presumptions of law which are held 

to be conclusive in nature. They cannot be overturned by any sort of contrary 

evidence however strong it is.  

Mixed Presumptions are certain inferences which can be considered as 

observations of law due to their strength or importance. These are also known as 

presumptions of mixed law and fact and presumptions of fact recognized by law.  

This project primarily deals with discretionary presumptions with respect to 

documents under the Indian Evidence Act. Discretionary presumptions relating 

to documents are given under Section 86, 87, 88, 90 and 90-A of the Indian 

Evidence Act. Chapter 1 deals with analysis of section 4 of the Indian evidence 

act. Chapter 2 deals with discretionary presumptions relating to documents. 

Analysis of section 4 of the Indian evidence act  

Section 4 of the Indian Evidence Act deals with three categories of presumptions 

Discretionary Presumptions 

Mandatory Presumptions 
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Conclusive Proof  

The Sections of the Indian Evidence Act which deal with Discretionary 

Presumptions relating to documents are sections 86, 87, 88, 90 and 90-A. These 

Presumptions are those in which the words may presume are used in the sections 

and the words may presume is used signifies that the courts of law have 

discretion to decide as to whether a presumption is allowed to be raised or not. 

In the case of such presumptions the courts of law will presume that a fact is 

proved unless and until it is said to be disproved before the court of law or it may 

call for proof of a fact brought before it. The Sections of the Indian Evidence Act 

which deal with Mandatory Presumptions are Section 79, 80, 80-A, 81, 82, 83 85 

and 89. These Presumptions are those in which the words shall presume is used. 

In case of such presumptions the courts of law will presume that a fact before it 

is proved until and unless it is disproved. The words shall presume signify that the 

courts have to mandatorily raise a presumption and such a presumption which is 

raised shall be considered to be proved unless and until the presumption is said 

to be disproved and there is no discretion left to the court therefore there is no 

need for call of proof in this case. It is like command of the legislature to the court 

to raise a presumption and the court has no choice but to do it. The similarity 

between discretionary and mandatory presumptions is that both are rebuttable 

presumptions. 

Conclusive Proof is defined under Section 4 that one fact is said to be conclusive 

proof of another fact when the court shall on the proof of a certain fact regard 

another fact to be proved and the court shall not allow any evidence which shall 

to be given for the purpose of disproving such a fact. Conclusive Proof is also 

known as Conclusive Evidence. It gives certain facts an artificial probative effect 

by law and no evidence shall be allowed to be produced which will combat that 

effect. It gives finality to the existence of a fact which is sought to be established. 

This generally occurs in cases where it is in the larger interest of society or it is 

against the governmental policy. This is an irrebuttable presumption.  

The general rule about burden of proof is that it lies on the party who alleges the 

fact to prove that the fact exists. But a party can take advantage of the 

presumptions which are in his favor. If the prosecution can prove that the 

conditions of a presumption are fulfilled and such a presumption is of rebuttable 

nature then the burden of prove to rebut it is always on the party who wants to 

rebut it.  
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DISCRETIONARY PRESUMPTIONS RELATING TO DOCUMENTS 

Discretionary presumptions are those presumptions where the discretion is left 

to the court whether or not to raise the presumption. The provisions in which the 

words “may presume" are used are discretionary presumptions. The 

discretionary presumptions relating to documents are provided under Sections 

86, 87, 88, 90 and 90-A of the Indian Evidence Act. Section 86 lays down the 

principle that the court may make a presumption relating to the genuineness and 

accuracy of a certified copy of a judicial record of any foreign country if the said 

document is duly certified in accordance with the rules which are used in that 

country for certifying copies of judicial records. The presumption under this 

section is permissive and imperative in nature and hence should be complied 

with. But the court has the discretion to decide whether the presumption should 

be raised or not. If there is no certificate under this section then a foreign 

judgment is not admissible as evidence in court.  But this does not mean that it 

excludes other proof. It is not necessary that the foreign judgment should have 

already been admitted as evidence so as to give rise to this presumption. 

The presumption under Section 87 is related to the authorship, time and place of 

the book or map or chart and not related to accuracy or correctness of facts 

contained in the book, map or chart. The accuracy of the information in the map, 

book or chart is not conclusive but in the absence of contrary evidence it is 

presumed to be accurate. The accuracy of the information in a map or a chart 

depends on the source of information. The age of the publication is also not 

important the court can refer to any publication as long as it is relevant to the 

suit brought before it.  

The presumption under Section 88 is based on the principle that the acts of 

official nature are performed in a regular manner. Under this section the court 

accepts hearsay statement as evidence about the identity of the message which 

was delivered. The requirement under this section that no presumption shall be 

made with regard to the person who has delivered the message for the purpose 

of transmission is mandatory and should be necessarily complied with. This 

presumption only operates if the message has been delivered to the addressee 

otherwise the message is not held to be proved. This presumption applies only 

those messages which are transmitted to the addressee through the telegraphic 

office. This presumption also applies to radio messages. 
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The form which is given to the post office by the sender of the message is the 

original of the telegram and not the form given by the post office to the 

addressee. Either the original copy must be submitted before the court by a post 

office official or proof of its destruction must be given before copy can admitted 

as secondary evidence before the court under this section.  

According to Section 88 there is only a presumption that the message received 

by the addressee corresponds to the message delivered for transmission to the 

telegraph office and there is no presumption as to the person who delivered the 

said message for transmission. But the proof relating to the authorship of the 

message is not direct but of a circumstantial nature. The content of the message 

read in context with the chain of correspondence is proof relating to the 

authorship of the message. 

Section 88-A is similar to Section 88 in structure and it is like an extension of 

Section 88 which deals with the transmission of electronic message. According to 

this section the court may presume that an electronic message forwarded by the 

originator through an electronic mail server to be addressee to whom the 

message purports to be addressed corresponds with the message with the 

message as fed into his computer for transmission but the court shall not make 

any presumption as to the person by whom the message is sent. The terms 

“addressee" and “originator" given in this section can be defined by looking into 

Clauses (b) and (za) of Subsection (1) of Section 2 of the Information Technology 

Act of 2000.  

Section 90 deals with presumption relating to ancient documents or documents 

which are 30 years old. The basis of Section 90 is the principle of convenience 

and necessity. The basic objective of this section is to reduce any difficulties faced 

by persons who want to prove the handwriting, execution and attestation of 

ancient documents for establishing their case.  

Under this section the court may make the following presumptions with respect 

to ancient documents: a) the signature and every part of handwriting of such a 

person and b) that the document was duly executed and attested by the person 

it is supposed to be executed and attested. The presumption under this section 

does not apply to other aspects of the document like its contents or its 

authenticity.  

The presumption under this section applies to all the documents which come 

under the definition given under Section 3 of the Indian Evidence Act. It applies 
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to books of accounts, testamentary documents, private and public documents. 

This presumption does not apply to anonymous documents.  

For the presumption under Section 90 to be applicable the following conditions 

have to be fulfilled: 

The document should be proved or purported to be 30 or more years old. There 

must be some evidence or at least a prima facie case should be made out to 

support that the document is 30 years old. This is however a rebuttable 

presumption. Ancient documents can be read as evidence without any formal 

proof. The period of 30 years is commuted from the date of the execution of the 

document to the date on which it is put as evidence.  

The document should be produced from proper custody. It can be proved that 

document is produced from proper custody either by giving evidence to prove 

the fact or show that the person who produced it was the depository of the 

document.  

The document should be original and not certified copies or registered copies. If 

an original document is not produced before the court and no reason is given for 

the non production of the original documents the certified copies are not 

admissible before the court. However if a copy of a document can be admitted 

as secondary evidence under Section 65 and is produced from proper custody 

and is over thirty years old then signature which authenticates the document may 

be presumed as genuine but this does prove the execution of the document. 

Certified copies are admissible if the original document is in the possession of the 

opposite party. Certified copies are also admissible to prove contents of the 

original if the original copy is lost.  

This presumption applies only in the case of proving the signature and the 

handwriting of the document. If the documents do not have a signature then the 

presumption under Section 90 does not apply to it. The definition of signature 

under this section includes thumb impressions if there is no evidence to the 

contrary. However the signature under this section does not include seals 

because seals do not fall within the definition of signature given in the General 

Clauses Act.  

However there are certain causes which weaken the presumption under Section 

90 are: 

The court may presume the genuineness of the document if it more than 30 years 

and produced from proper custody. The presumption is weakened by 
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circumstances which raise doubts authenticity of the document. When the 

genuineness of the document is disputed the court has to consider external and 

internal evidence related to it in order to decide whether there was proper 

execution and signature.  

When the document is suspicious on the face of it the court need not presume 

that the document was executed by the person purported to have executed it.  

Section 90-A is similar to Section 90 of the Indian Evidence Act in structure and is 

like an extension of Section 90 which applies to electronic records which are 5 

years old. According to this section if any electronic record purporting or proved 

to be 5 years old is produced from custody which the court in the particular case 

considers proper the court may presume that the electronic signature which 

purports to be the electronic signature of any particular person was so affixed by 

him or authorized by him in this behalf. 

The explanation to this section states that the electronic records are said to be in 

proper custody if they are in the place in which and under the care of the person 

with whom they naturally be but no custody is said to be improper if it is proved 

to have a legitimate origin or the circumstances of the case are such as to render 

such an origin probable.  

 

CONCLUSION 

Discretionary presumptions are those presumptions in which court will presume 

a fact to be proved until it is disproved or may call proof upon it. In the case of 

such presumptions the court has the choice to decide whether to raise the 

presumption or not. 

Discretionary presumptions given under Section 86 to 88-A and Section 90-A are 

self explanatory in nature. However with respect to the interpretation of Section 

90 there is lot of questions. First issue is on how the period of 30 years is 

calculated to find out if a document is 30 years old or not. According to the 

current position of law to find whether a document is thirty years or not the 

period has to be calculated from the date of execution of the document and not 

from the date which the document is filed in court.  Next there is the issue as to 

whether the mere production of the document would enough to attract section 

90. According to the present position of law mere production is not enough the 

production has to be from proper custody. Proper custody of a document means 

that the document is possession of such a person that it does not bring about any 
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suspicion fraud or doubt. Proper custody does not mean most proper place for 

the document to be deposited it just requires that there should be a sufficient 

explanation about the origin of the document. Proper custody thus means the 

document should be in such a place or with such a person where or in whose 

possession can be reasonably expected to be. The third issue is on whether 

section 90 is applicable to copies of document. The current position of law is that 

Section 90 is applicable to only original documents and not to copies of 

documents. However in copies of documents(whether certified copies or 

registered copies) which can be admitted as secondary evidence under Section 

65 which is over 30 years old and is produced from proper custody only the 

signature which authenticates the document can be presumed to be genuine and 

not the execution of the said document. Certified copies are admissible to prove 

the contents of the original document if the original document is proved to be 

lost in proper custody or it is in the possession of the adverse party. But these 

certified copies do not prove the execution of the original documents only the 

contents of the same. The next issue is on whether documents with respect to 

which presumption under Section 90 can be raised should be signed. The current 

position of law is that only the documents which are signed attract the 

presumption under Section 90. If the document does not have a signature then 

Section 90 is not applicable. Signature here includes thumb impressions but does 

not include seals. 

 

 

CHAPTER II 

OF THE RELEVANCY OF FACTS 
 

SECTION – 5 

 

EVIDENCE MAY BE GIVEN OF FACTS IN ISSUE AND RELEVANT FACTS 
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Evidence may be given in any suit or proceeding of the existence or non-existence 

of every fact in issue and of such other facts as are hereinafter declared to be 

relevant, and of no others. 

 

EXPLANATION—This section shall not enable any person to give evidence of a fact 

which he is disentitled to prove by any provision of the law for the time being in 

force relating to Civil Procedure 

 

ILLUSTRATIONS 

A is tried for the murder of B by beating him with a club with the intention of 

causing his death. 

At A’s trial the following facts are in issue:- 

A’s beating B with the club; 

A's causing B's death by such beating; 

A’s intention to cause B’s death. 

(b) A suitor does not bring with him, and have in readiness for production at the 

first hearing of the case, a bond on which he relies. This section does not enable 

him to produce the bond or prove its contents at a subsequent stage of the 

proceedings, otherwise than in accordance with the conditions prescribed by the 

Code of Civil Producer 

 

INTRODUCTION 

Evidence of facts in issue and relevant facts only- section 3 of Indian Evidence Act 

provides that one fact is relevant to another when the one is connected with the 

other in any of the ways referred to in chapter II of Indian Evidence Act.  

− Relevancy is thus fully explained in section 6-11. “These sections enumerate 

specifically the different instances of the connection between cause and 

effect which occur most frequently in judicial proceedings. They are 

designedly worded very widely, and in such a way as to overlap each other.  

− Thus a motive for a fact in issue [section 8] is part of its cause [section 7]: 

subsequent conduct influenced by it [section 8] is part of its effect [section 7]. 

Facts relevant under section 11 would, in most cases, be relevant under the 

other sections”.  

 

OBJECT  
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The object of this section is to restrict the investigation made by courts within the 

bounds prescribed by general convenience.  

Principle of no fact can evidence be given unless it be either a fact in issue or one 

declared relevant under the following sections.     

Thus evidence of all collateral facts, which are incapable of affording any 

reasonable presumption as to the principal matters in dispute, is excluded to save 

public time.  

− Where the entire evidence of eye witnesses was not accepted by the High 

Court, it was held by the Supreme Court that the accused cannot be convicted 

for an offence under section 302 IPC merely on the basis of the post-mortem 

report. The post mortem report should be in corroboration with the evidence 

of eye witnesses and cannot be an evidence sufficient to reach the conclusion 

for convicting the accused. It was stated by the court in Balaji Gunthu Dhule 

v. State of Maharashtra, [2012] 11 SCC 685.  

 

SCOPE  

This section excludes everything not covered by the purview of some other 

succeeding section. The last four words of the section and of no others’ preclude 

a party from proving any facts not in issue or not declared relevant by any of the 

remaining sections of chapter 2 of Indian Evidence Act.  

(1) Facts declared to be relevant:- The relevant facts are all those facts which are 

in the eye of the law so connected with or related to the facts in issue that 

they render the latter probable or improbable.  

(2) And of no others:- The section excludes everything other section which 

follows in the statute. There must be a relevant and facts must also be proved 

as laid down in the Act, It was stated by the court in Hasan Abdulla v. State of 

Gujrat, AIR 1962 Guj 214.  

− Anyone who wants to give evidence on a particular fact must show that it is 

admissible under someone or other of the following sections.  

− The words “and of no others” impliedly impose a duty on the court to exclude 

evidence of irrelevant facts, irrespective of objections by the parties.  

− In Criminal Proceedings this duty is expressly imposed by the Code of Criminal 

Procedure, section 298 [omitted by the code of 1973].  

− In Civil Proceeding Order XIII Rule 3 of Code of Civil Procedure 1908.  
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Admissibility of evidence:- The Court is to decide the question of admissibility of 

evidence [section 136]. It should be decided as it arises and should not be 

reserved until judgment in the case is given. The moment a witness commences 

giving evidence which is in admissible, he should be stopped by the court.  

− A party objecting to a question must do so as soon as it is stated and before 

the answer is given. When an irrelevant document is tendered an objection 

should be made at that time. If it is not taken in time. It is considered to be 

waived.  

− A party filing a document cannot urge its inadmissibility when the opposite 

party seeks to use it against him. [Raman v. secretary of state for India in 

Council, [1901] 24 Mad 427.   

− Where no objection is taken in the court of first instance to the reception of a 

document in evidence it is not within the province of the appellate court to 

raise or recognize it in appeal it was observed Chimnaji. Govind Godble v. 

Dinkar Dhandev Godbole, [1886]  

− The appellate court, however has a perfect right to attach such weight to the 

document as it thinks proper, or to say whether it ought to be treated as 

evidence as against particular parties suit. 

 

The Gujarat Singh Court in Nathubhai v. Chhotu bhai, AIR, 1962 GUJ. 68. has held 

that an object that a piece of evidence which was considered by the trial judge 

was irrelevant can be taken for the first time in appeal. If the evidence is 

irrelevant the consent of parties cannot make it relevant.  

− The fact that a document was procured by improper or even illegal means will 

not be a bar to its admissibility if it is relevant and its admissibility if it is 

relevant and its genuineness proved. But while examining the proof given as 

to its genuineness the circumstances under which it came to be produced into 

court have to be taken into consideration it was observed by the court in 

Magraj Patodia v. R.K. Birla AIR 1971 SC 1295: [1970] 2 SCC 888. 

− Where no objection was raised the admissibility of the FIR as evidence on the 

ground of non-examination of its author, the accused was not allowed to 

contend that the prosecution case be disbelieved for the reason it was 

observed in Punkaj Naik v. State of Orissa, 1994 Cr LJ 829 
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INADMISSIBILITY OF EVIDENCE:-  

The accused was found to be in possession of unauthorized opium. Search, 

seizure and further investigations were done by the same authority and the same 

being violative of the principles of Criminal Jurisprudence. It was held that the 

documents of the search and seizure were inadmissible in evidence in Gyan 

Chand v. State of Rajasthan, 1993 CrLJ 3716 [Raj].  

 

EXPLANATION  

The Explanation appended to the section prohibits a party from claiming any 

relief upon facts or documents not stated or referred to by him in his pleadings.  

− Illustration (b) A suitor does not.  

 

ADMISSIBILITY OF NEW EVIDENCE AFTER TRIAL  

In R. v. James, The Times, may 9, 2000. [CA crime Div], The accused was convicted 

for causing grievous bodily harm appealed for retrial contending retrial 

contending that a fresh evidence from a witness unavailable at the trial casts a 

doubt upon the safety of his conviction his appeal was rejected. The court said: 

under the criminal Appeal Act, 1968, section 23, as amended by the criminal 

Appeal Act, 1995, it is necessary that an affidavit be sworn by defence solicitors 

outlining the background and the circumstances in which the new witness came 

forward and in which the statements has been prepared in order to assess the 

validity and truthfulness of the new information. The Court concentrates on the 

validity of the new evidence before determining whether or not it is admissible. 

The Court ruled that crucially, even on the assumption that the new information 

was correct, it was unlikely to affect the safety of the conviction.  

− Fresh evidence was not allowed where the accused wanted say, after the 

death of his co-convict, that he had admitted to the murder because of the duress 

caused by the co-convict. The convict said that his account was not capable of 

belief because he had frequently changed substantial details to fit the established 

evidence and was only seeking to redeem himself following the death of his co-

convict.  

When what is pleaded is not proved, or what is stated in the evidence is contrary 

to the pleadings, the dictum that no amount of evidence, however cogent, can 

be relied upon if it is contrary to the pleadings, would apply observed in Sanak 

Dulari Devi v. Kapildeo Rai, [2011] 6 SCC 555.  
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An issue which has been finally settled and therefore attracts the bar of res 

judicata, an evidence led on such issue in a later part of the proceedings has been 

held to be not admissible. It was observed by the court in Amarendra Kumalam 

v. Usha Sinha, (2005) 11 SCC 251: AIR 2005 SC 2758.  

  

SECTION – 6 

 

RELEVANCY OF FACTS FORMING PART OF SAME TRANSACTION 

Facts which, though not in issue, are so connected with a fact in issue as to form 

part of the same transaction, are relevant, whether they occurred at the same 

time and place or at different times and places. 

  

ILLUSTRATIONS 

(a) A is accused of the murder of B by beating him. Whatever was said or done by 

A or B or the by-standers at the beating, or so shortly or after it as to form part 

of the transaction, is a relevant fact. 

(b) A is accused of waging war against the [Government of India] by taking part 

in an armed insurrection in which property is destroyed troops are attacked and 

goals are broken open. The occurrence of these facts is relevant, as forming part 

of the general transaction, though A may not have been present at all of them. 

(c) A sues B for a libel contained in a letter forming part of a correspondence. 

Letters between the parties relating to the subject out of which the libel arose, 

and forming part of the correspondence in which it is contained, are relevant 

facts, though they do not contain the libel itself. 

(d) The question is, whether certain goods ordered from B were delivered to A. 

The goods were delivered to several intermediate persons successively. Each 

delivery is a relevant fact. 

 

INTRODUCTION  

This section admits those facts the admissibility of which comes under the 

technical expression res gestae [i.e. the things done [including words spoken] in 

the causes of a transaction but such facts must form part of the same transaction. 

If facts form part of the transaction which is the subject of enquiry, manifestly 

evidence of them ought not be excluded. The question is whether they do form 
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part or are two remote to be considered really part of the transaction before the 

court.  

• A transaction is a group of facts so connected together as to be referred to by 

a single legal name, as a crime, a contract, a wrong or any other subject of 

such inquiry which may be in issue.  

• Roughly a transaction may be described as any physical act, or a series of 

connected physical acts, together with the words accompanying such act or 

acts.  

• Every fact which is part of the same transaction as the fact in issue is deemed 

to be relevant to the fact in issue although it may not be actually in issue, and 

although if it were not part of the same transaction it might be excluded as 

hearsay it was observed by the court is chain Mahto v. The Emperor, (1906) 

11 CWN 266, 270.  

Illustration (b) indicates that acts done at different places and times may form 

part of the same transaction.  

Thus, a transaction consist both of the physical acts. Whether spoken by the 

person doing such acts, the person to whom they were done or any other person 

or persons. Such words are admissible in evidence as parts of a transaction [vide 

ill.(a)].  

− The expression ‘by standers’ used in ill. (a) Means the persons who are present 

at the time of the occurrence and not those who gather on the spot after the 

occurrence. The remarks made by person other than the eye-witnesses could 

only be hearsay because they must have picked up the news from other. 

Observed in the case of Nasir Din v. The Crown, [1944] 25 lah 461. 

 

The statement as that in ill. (a) is relevant only if it is that of a person who has 

been the actual occurrence and who uttered it simultaneously with the incident 

or so soon thereafter as to make it reasonably certain that the speaker it still 

under the stress of the excitement caused by his having seen the incident.  

The statement uttered or act done must be a spontaneous reaction of the person 

witnessing the crime and forming part of the transaction.  

The by standers declaration must relate only to that which came under their 

observation. The declaration must be substantially contemporaneous with the 

fact and not merely the narration of a prior event. It was observed is Bhaskaran 

v. State of Kerala, [1985] Ker LT 122: [1985] CrLJ 1711 [DB]. 
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Applying this to the facts of a case before it in which the witnesses rushed to the 

scene of the crime on hearing the sound of an explosion and heard from the 

mouth of the by standers as to what had happened, the Kerala High Court in Rajan 

v. State of Kerala, 1992 CrLJ 575 Ker that the statement was not a part of the 

transaction.  

A transaction may consist of a single incident occupying a few minutes or it may 

be spread over a variety of facts, etc., occupying a much longer time and 

occurring on different occasions or at different places. Where the transaction 

consists of different acts, in order that the chain of such acts may constitute the 

same transaction, they must be connected together by proximity or unity of 

place, continuity of action and community of purpose or design it was observe in 

the case of Hadu v. The State [1950] cut 509.  

 Where the witness deposed that immediately after the occurrence, his 

wife was shot by the accuse, it was held that his statement was admissible under 

section 6, Illustration (a) and so also his statement that the accused was 

threatening persons on the spot that he would kill them too it was observed in 

Mohd. Islam v. State of U.P., 1993 CrLJ 1736 (AII).  

 

Lord Wilberforce in Rattan v. Reginam, Explained aspect of the doctrine of res 

gestae, and stated that “The test should not be the uncertain one whether the 

making of the statement was in some sense part of the event or transaction. This 

may often be difficult to establish; such external matters as the time which 

Elapses between the events and the speaking of the words [or vice versa] and 

differences in location being relevant factors but not, taken by themselves, 

decisive criteria. As regards statement was so clearly made in circumstances of 

spontaneity or involvement in the event that the possibility of concoction can be 

disregarded.  

Conversely, if he considers that the statement was made by way of narrative of a 

detached prior event that the speaker was disengaged from it as to be able to 

construct or adapt his account, he should exclude it”. In this case a man was 

prosecuted for the murder of his wife. His defense was that the shot went off 

accidentally. There was evidence to the effect that the deceased telephoned to 

say: “Get me the police please”.  

Before the operator could the police the caller, who spoke in distress, gave her 

address and the call suddenly ended. Thereafter the police came to the spot were 
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held to be relevant as a part of the transaction which brought about her death. 

Her call in distress showed that the shooting in question was intentional and not 

accidental for no victim of an accident could have thought of getting the police 

before the happening.  

      

Lord Wilberforce said:- There was ample evidence of the close and intimate 

connection between the statement ascribed to the deceased and the shooting 

which occurred very shortly afterwards. They were closely associated in place and 

in time. The way in which the statement came to be made (in a call for the police) 

and the tone of voice used, showed intrinsically that the statement was being 

forced from the deceased by an overwhelming pressure of contemporary event. 

It carried its own stamp of spontaneity.  

This Aspect of the doctrine was applied by the Supreme Court in Rattan Singh v. 

State of H.P. AIR 1997 SC 768.  

The accused intruded into the courtyard of the victim’s house at night and 

inflicted gun-shot injury on her. She was able to identify him. She sated before 

her death that the accused was standing with a gun before her. She explained 

the time and space proximity between her and the assailant. The statement was 

held to be a part of the transaction and relevant as such under section 6.  

 

Vinod v. State of U.P.  

The facts that an accused had raped a woman, strangled her to death and then 

pleaded for forgiveness when he was caught while trying to run away were all 

held to be a part of the same transaction Sawaldas v. State of Bihar AIR 1974 SC 

778: 1974 CrLJ 664.  

 The Exclamations of children at the time when their mother cried, while 

they were playing outside in the verandah were held to be part of the same 

transaction.  

   

SECTION – 7 

 

FACTS WHICH ARE THE OCCASION, CAUSE OR EFFECT OF FACTS IN ISSUE 

Facts which are the occasion, cause, or effect, immediately or otherwise, of 

relevant facts, or facts in issue, or which constitute the state of things under 
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which they happened, or which afforded an opportunity for their occurrence or 

transaction, are relevant. 

  

ILLUSTRATIONS 

(a) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair with money in his 

possession, and that he showed it or mentioned the fact that he had it, to third 

persons, are relevant. 

(b) The question is whether A murdered B. 

Marks on the ground, produced by a struggle at or near the place where the 

murder was committed, are relevant facts. 

(c) The question is whether A Poisoned B. 

The state of B’s health before the symptoms ascribed to poison, and habits of B, 

known to A, which afforded an opportunity for the administration of poison, are 

relevant facts. 

 

INTRODUCTION  

This section admits a very large class of facts connected with facts in issue or 

relevant facts, though not forming part of the transaction. Facts forming part of 

the same transaction are admissible when such facts will, if established. Establish 

reasonable presumption as to the matter in dispute and when such evidence is 

reasonably conclusive.  

 The section provides for the admission of several classes of facts which are 

connected with the transaction under inquiry in particular modes, V12. (1) As 

being the occasion or cause of a fact; (2) As being its effect; (3) As giving 

opportunity for its occurrence; and (4) As constituting the state of things under 

which it happened.   

 A fact in issue cannot be proved by showing that facts similar to it, but not 

part of the same transactions, have occurred at other times thus, when the 

questions is, whether a person has committed a crime, the fact that he had 

committed a similar crime before is irrelevant. Illustration (a) Is an instance of 

facts relevant as giving occasion or opportunity. (b) Of facts constituting the state 

of state of things under which an alleged fact happened.  
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ALLEGED FACT:- Property recovered from accused by the decease, murder of the 

deceased. The Court said that unless it could be conclusively established that the 

property was with the deceased at the time of the offence, the question of 

property would not be good enough to establish nexus with the murder. It was 

observed in Annasuyamma v. State of Karnataka, 2002 CrLJ 4401 (Kant).  

 

TAPE-RECORDING:- A contemporaneous tape record of a relevant conversation 

is a relevant fact and is admissible under this section but such evidence must be 

received with caution it was observed in Yusufalli v. The State, [1967] 70 BOM LR 

76 [SC].   

 

SECTION – 8 

 

MOTIVE, PREPARATION AND PREVIOUS OR SUBSEQUENT CONDUCT 

Any fact is relevant which shows or constitutes a motive or preparation for any 

fact in issue or relevant fact. 

The conduct of any party, or of any agent to any party, to any suit or proceeding, 

in reference to such suit or proceeding, or in reference to any fact in issue therein 

or relevant thereto, and the conduct of any person an offence against whom is 

subject of any proceeding, is relevant, if such conduct influences or is influenced 

by any fact in issue or relevant fact, and whether it was previous or subsequent 

thereto. 

  

Explanation 1- The work "conduct" in this section does not include statements, 

unless those statements accompany and explain acts other than statements, but 

this explanation is not to affect the relevancy of statements under any other 

section of this Act. 

  

Explanation 2- When the conduct of any person is relevant, any statement made 

to him or in his presence and hearing, which affects such conduct, is relevant. 

  

ILLUSTRATIONS 

(a) A is tried for the murder of B. 
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The facts that A murdered C, that B knew that A had murdered C, and B had tried 

to have extorted money from A by threatening to make his knowledge public, are 

relevant. 

(b) A sues B upon a bond for the payment of money. B denies the making of the 

bond. 

The fact that, at the time when the bound was alleged to be made, B required 

money for a particular purpose is relevant. 

(c) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that which was 

administered to B, is relevant. 

(d) The question is, whether a certain document is the will of A. 

The facts that, not long before the date of the alleged will, A made inquiry into 

matters to which the provisions of the alleged will relate that the consulted vakils 

in reference to making the will, and that he caused drafts or other wills to be 

prepared of which he did not approve, are relevant. 

(e) A is accused of a crime. 

The acts that, either before or at the time of, or after the alleged crime, A proved 

evidence which would tend to give to the facts of the case an appearance 

favorable to himself, or that he destroyed or concealed evidence, or prevented 

the presence or procured the absence of persons who might have been 

witnesses, or suborned persons to give false evidence respecting it, are relevant. 

(f) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in and A’s presence- The police are 

coming to look for the man who robbed B." and that immediately afterwards A 

ran away, are relevant. 

(g) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D said to C in A’s presence 

and hearing- "I advise you not to trust A, for he B 10,000 rupees," and that A went 

away without making any answer, are relevant facts. 

(h) The question is, whether A committed a crime 

The fact that A absconded after receiving a letter warning him that inquiry was 

being made for the criminal and the contents of the letter, are relevant. 

(i) A is accused of a crime. 

The facts that, after the commission of the alleged crime, he absconded, or was 

in possession of property of the proceeds of property acquired by the crime, or 
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attempted to conceal things which were or might have been used in committing 

if, are relevant. 

(j) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relating to 

the crime, the circumstances under which, and the terms in which, the complaint 

was made, are relevant. 

The fact that, without, making a complaint, she said that she had been ravished 

is not relevant as conduct under this section, though it may be relevant. 

as a dying declaration under section 32, clause (1), or 

as corroborative evidence under section 157. 

(k) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a complaint relating to the 

offence, the circumstances under which, and the terms in which the complaint 

was made, are relevant. 

The fact that he said he had been robbed, without making any complaint, is not 

relevant as conduct under this section, though it may be relevant. 

as a dying declaration under section 32, clause (1), or 

as corroborative evidence under section 157.  

 

OBJECT  

Under this section the motive which induces a party to do an act, or the 

preparation which he makes in its commission, will be taken into account.  

Evidence of motive or preparation becomes important when a case depends 

upon circumstantial evidence only.  

 The Evidence Act intends to make only those statements admissible which 

are the essential complement of acts done or refused to be done, so that the act 

itself or the omission to act acquires a special significance as a ground for 

inference with respect to issues in the case under trial. It was observed in by the 

court in Empress v. Rama Birapa, [1878] 3 BOM. 12, 17.  

− This section embodies the rule that the testimony of res-gestae is allowable 

when it goes to the root of the matter concerning the commission of a crime. 

Consequently, a verbal statement to a police officer during the time of 

recovery of article upon the information of an accused in custody is admissible 

in evidence. It was observed in Kali deefan Battacharya v. Emperor. [1936] 65 

Cal 1055.   
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MOTIVE:- 

Motive is that which moves a man to do a particular act. There can be no action 

without a motive, which must exist for every voluntary act. Generally speaking 

the voluntary acts of same person have an impelling emotion or motive. It is often 

proved by the conduct of a person.  

“The ordinary feelings, passions and propensities under which parties act, are 

facts known by observation and experience; and they are so uniform in their 

operations that a conclusion may be safely drawn that, if a party acts in a 

particular manner, he does so under the influence of a particular motive. It was 

observed by the court in Com. v. Websier. 5 Cuch 295, 316.  

The mere existence of motive is by itself not an incriminating circumstances 

observed in Hadu v. State [1950] cut 309. Previous threats, previous altercations 

or previous litigations between parties are admitted to show motive it was 

observed Chhotka v. State of W.B., AIR 1958 Cal 482.  

− The motive for commission of an offence is of particular importance only in 

cases of purely circumstantial evidence for, in such cases, motive itself would 

be a circumstance which the court would have to consider. It was held in State 

v. Dinkar Bandu [1969] 72 BOM LR 405.  

However, Absence of motive is not sufficient to disregard circumstantial 

evidence it was observed by the court in Sher Singh Nawab Singh v. State of 

Rajasthan, 2017 CrLJ (NOL) [Raj]  

Sometimes motive plays an important role and becomes a compelling force 

to commit a crime and therefore motive behind the crime is a relevant factor for 

which evidence may be advanced. A motive is something which prompts a person 

to form an opinion or intention to do certain illegal- act or even a legal act but 

with illegal means with a view to achieve that intention. In a case where there is 

clear proof of motive for the commission of the crime, it affords added support 

to the finding of the court that the accused was guilty of the offence he was 

charged with. It was observed that Monifur Rahman v. State of Assam, 2000 CrLJ 

4725 [Gav]. Motive was proved from the fact that the accused had embittered 

relations with the deceased for having an affair with his sister-in-law.  

But the absence of proof of motive does not render the evidence bearing on 

the guilt of the accused nonetheless untrustworthy or unreliable because most 

often it is only the perpetrator of the crime alone who knows as to what 
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circumstances prompted him to a certain causes of action leading to the 

Commission of the crime. It was observed in S.C. Bahri v. State of Bihar, AIR 1994 

SC 2020.  

In each and every case, it is not incumbent on the prosecution to prove the 

motive for the crime. Often, motive is indicated to heighten the probability of the 

offence that the accused was impelled by the motive to commit that offence.  

Proof of motive only adds to the weight and value of the evidence, adduced 

by the prosecution. If the prosecution is able to prove its case on motive, it will 

be a corroborative piece of evidence. But even if the prosecution has not been 

able to prove its case on motive that will not be a ground to throw the 

prosecution case nor does it corrode the credibility of the prosecution case. 

Absence of proof of motive only demands a careful scrutiny of the evidence 

adduced by the prosecution. It was observed by the Court in SC. Bahri v. State of 

Bihar, AIR 1994 SC 2020: 1994 CrLJ 327.  

If there is motive in doing an act, then the adequacy of that motive is not in all 

cases necessary. Heinous offences have been committed from very slight motive. 

It was observed by the court in State v. Dinkar Bandu [1969] 72 Bom. CR 905, 

Supra.  

   Evidence of motive is material in criminal cases. Illustrations (a) and (b) refer to 

motive. The motives of parties can only be ascertained by influence drawn from 

facts. Where A was tried for the murder of B, the fact that, at the instigation of 

A, B murdered C long before B’s murder, and that A, at about that time, used 

expressions of malice against C, were held to be relevant as furnishing motive on 

the part of A who murdered B, it was observed by the Court Rex v. Clewes (1830) 

4 C&P 221.        

     Where the motive for the murder was supposed to be the transfer of the 

accused, the court said that in the absence of any other circumstances pointing 

to the guilt of the accused, the mere existence of motive is of no help. It was held 

in Surinder Kumar v. State of Punjab, 1999 CrLJ 267: AIR 1999 SC 215. 

     Existence of previous and subsequent similar conduct is relevant to an issue of 

intention or other state of mind although it cannot be used to prove the 

commission of the crime. It was Stated by the court in Emperor v. Shiv Kali 

Goswami [1994] All 758 [FB].       
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Evidence of motive becomes important when there is only circumstantial 

evidence. In such cases, if there is absence of motive, it is a plus point for the 

accused [Sarcharam v. State of M.P. AIR 1992 SC 758; (1992) 2 SCC 153]. 

Motive may be inferred from past enmity it was cited by the court in Sone Lal 

v. State of U.P. AIR 1978 SC 114: 1978 CrLJ 1122.  

In mutual life Ins. Co. of New York v. Moss, 1906 4 CLR 311 at 317 [Aust]. The  

Court observed that “Evidence of motive is of itself, of course, in the nature of 

circumstantial evidence as to the main questions in issue. In considering the 

conduct of a man, regard is had by judges and juries to the conduct of human 

affairs- or Y or a wicked thing, there is probably some cause inducing or impelling 

him to do so and the more heinous is the act the more important becomes the 

question for consideration is whether such an act is intentional or not it is of the 

higher importance to consider whether the person in question had any 

inducement to form such an intention. The existence of motive may tend to show 

either that the person concerned did the act simpliciter or that he did it 

intentionally.  

Motive, howsoever strong, cannot take the place of a proof. It was observed 

in State of Punjab v. Sucho Singh 2003 CrLJ 1210 [SC] at P; 1215.  

Enmity:-Animosity enmity is a double edged sword. While it can be the basis for 

false implication, it can also be the basis for the crime.  

Dowry death:- Motive- Motive is inherent in dowry death. It plays a vita C role in 

determining the guilt when only circumstantial evidence is available. It was cited 

by the Court in Rajammal v. State of T.N. 1993 Cr LJ 309 (Mad).  

In Sarojini v. State of M.P. 1993 AIR SC W 817: 1993 Cr LJ 1648 (SC) It was 

held that pre-martial demand of dowry and its non-compliance are relevant facts 

to establish motive.  

Cases on motive:- The accused dreamt of inheriting his unmarried uncle’s 

(father’s brother) property. But the uncle got married and brought forth a child. 

This frustrated the accused. When his uncle died of murder he was seen 

struggling to get the uncle’s property mutated in his name. the Supreme Court 

held that these facts showed that the accused had the motive of removing his 

uncle from the scene. This was a relevant fact. It was observed in Chunni Lal v. 

State of U.P. AIR 2010 SC 2467: 2010 Cr LJ 3836.  

In Jarnail Singh v. State of Haryana 1993 AIR SC W 766: 1993 Cr LJ 1656 

[SC].  
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It was held that where oral or circumstantial evidence adduced had established 

the charge against the accused, absence of motive would be of no consequence. 

Failure to prove motive is not total to the prosecution case.   

 

PREPARATION:-  

Preparation consists in devising or arranging the means or measures 

necessary for the commission of a crime. Preparations on the part of the accused 

to accomplish the crime charged, or the question of his guilt. Where the question 

is whether A has committed an offence, the fact of his having procured the 

instruments. Which are used in its commission; is relevant. Illustrations (c) and 

(d) refer to preparation.  

But no inference of guilt will arise where the preparations may have been 

innocent, or for the execution of something different, though illegal; or where 

the crime for the execution of which the preparations were made may have been 

subsequently frustrated or voluntarily abandoned. A is indicated for murdering B 

by poisoning him. It appears that shortly before A purchased a quantity of poison. 

This raise an inference of guilt. But appears that A has purchased the poison to 

kill vermin. This over throws the inference of guilty. A prepares poison with which 

he intends to kill B. before he uses it he repents of his crime and abandons the 

idea of killing B. this overthrows the inference arising from the purchase of 

poison.  

 

CONDUCT OF ANY PARTY:-  

The conduct of any party or his agent is reference to a suit or proceeding will be 

scanned under this section. A fact can be proved by conduct of a party and by 

surrounding circumstances.   

− Statements accompanying or explaining conduct are also relevant as evidence 

itself.  

− Conversation over telephone for settling details for passing bribe-money was 

recorded by secret instruments. This was held to be evidence of conduct in 

M. Malkani v. State of Maharastra AIR 1973 SC 157: 1973 Cr LJ 228.  

The Court cited in Emperor v. Rafique-ud-din Ahmad, [1934] 62 Cal 572 has 

taken reference of English case R. v. Leatham (1861) 8 Cox CE 198 and stated 

that, “It matters not how you get it, if you steal it even, it would be admissible in 
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evidence”. If such statements do not appear on record, the evidence remains 

incomplete or imperfect.  

In the case of documents the courts very often interpret them by evidence 

of the mode in which property dealt with by them has been held and enjoyed.  

The word ‘party’ includes the plaintiff and defendant in a civil suit as well 

as the accused in a criminal prosecution.  

The ‘first information report’ that is information recorded under section 

154 of Cr.P.C. 1973 may become admissible under this section.  

The conduct of an accused in absconding when the police gets suspicious 

of his complicity in the offence of murder is relevant under this section and might 

well be indicative to some extent of guilty mind. But this is not the only conclusion 

to which it must lead the court. Such is the instinct of self preservation in an 

average human being that even innocent persons may, when suspected of grave 

crimes, be tempted to evade arrest. It was observed in Thimma v. State of 

Mysore, AIR 1971 SC 1871: 1971 Cr LJ 1314; explaining the meaning of the term 

‘absconder’, the Supreme Court in Kartarey v. U.P. AIR 1976 SC 76: 1976 CrLJ 13. 

Said: “To be absconder, in the eye of law, it is not necessary that a person should 

have run away from his home, it is sufficient if he hides himself to evade the 

process of law even if the hiding place be in his own home.” “To abscond means 

go away secretly or illegally and hurriedly to escape from custody or avoid arrest”.  

 

RICHARDSON in his Law of Evidence [Page 131] cities the following instances of 

guilty conduct:-  

(1) The accused reluctance to have his shoes measured;  

(2) The defendant turned pale when arrested;  

(3) A defendant charged with wife’s murder, failed to shed tears;  

(4) The defendant’s readiness to deliver up on demand a hog, alleged to have 

been stolen;  

(5) The defendant’s offer to marry the girl who charged him with Rape; 

(6) The defendant’s offer to bribe a police officer to induce the latter to permit 

him to escape. 

In R. v. Palmer, in his address to jury Lord Campbell, C.J., drew their attention 

to the conduct of the prisoner. He said: “Then, generation, it is impossible that 

you should not pay attention to the conduct of the prisoner at the bar and there 

are some instances of his conduct which you will say whether they belong to what 
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might be expected from an innocent or a guilty man. He was eager to have the 

body fastened down is the coffin. You must not forget his conduct in trying to 

bribe the post boy to overturn the carriage in which the jar was being conveyed, 

to be analysed in London, and from which evidence might be obtained of his 

guilty. Again, you find him tampering with the postmaster, and procuring from 

the postmaster all these instances are relevant.  

 

CONDUCT:-  

The conduct of a man is particularly important to the law of evidence, for 

his guilt or the state of mind is often reflected by his conduct. Guilty mind begets 

guilty conduct. Under section 8, the conduct of the following parties is relevant.  

Parties to a suit/ proceeding or of their agent (Plaintiff and defendant in a 

civil suit, and accused in a criminal proceeding), any person an offence against 

when is the subject of any proceeding (injured person). 

The conduct must be in reference to the facts in issue or relevant facts, 

further, the conduct must be such as influences or is influenced by the facts in 

issue or relevant facts. The evidence of the conduct is relevant whether it is 

previous to the happening of the facts or subsequent to them. Some of the 

instances of guilty conduct are: the defendant turned pale, when arrested; a 

defendant charged with wife’s murder, failed to shed tears; the defendant’s offer 

to marry the girl who charged him with rape: bribing; concealing one’s identity; 

feigning insanity; absconding; or, silence.  

 

EXPLANATIONS TO SECTION 8 RELEVANCY OF STATEMENTS         

Conduct of the party is relevant only not their statements. While the law is 

generous in reference to conduct, it is strict in reference to statements. The 

reason is that it is too easy to make false statement but it is not so easy to put up 

false conduct. Explanation to section 8 recognise two exceptions when 

statements may be admitted.  

 

Explanation 1  

It provides that mere statement do not constitute ‘conduct’ unless they 

accompany and explain acts other than statements. Illustrations (J) and (K) reads: 

The question is, whether A was ravished (or robbed). The facts that, shortly after 

the alleged rape or (robbery), a made a complaint relating to the offence, the 
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circumstances under which and the terms in which, the complaint was made are 

relevant. The fact that A said that she had been ravished (or robbed) without 

making any complain, is not relevant as a dying declaration under section 32(1), 

or as corroborative evidence under section 157.  

Thus, the act of an injured person in making a complaint about the offence 

done to him is a conduct and the words in which the complaint is made a 

statement accompanying that conduct and, therefore, both are relevant under 

explanation 1, if without making any complaint, the aggrieved party only stated 

the facts, that will not be relevant, for bare statements are not relevant under 

section 8. The complaint should have been made soon after the incident.  

What is the distinction between a statement and a complaint? If a fact is 

stated in answer to a questions, will it amount to making a complaint? The test 

for it is whether a statement was made in response to a question asked or it 

would have been made even if a question merely anticipates a statement which 

complaint was about to make, it is not rendered inadmissible by the fact that the 

questioner happens to speak first (e.g. what is the matter; ‘why are you crying). 

The essential difference between a statement and a complaint is that the latter 

is made with a view to redress or punishment and must be made to someone in 

authority [the police, parent or some other person to whom the complainant was 

justly entitled to look for assistance and protection].  

Explanation 2  

It provides that when the conduct of any person is relevant, any statement made 

to him or in his presence and hearing, which affects such conduct, is also 

relevant.”  

Such statements are admitted because without their help the conduct may be 

unintelligible. Thus, it a man accused of a crime is silent or files, or guilty of a false 

or evasive response his conduct is coupled with the statement, in the nature of 

an admission, and therefore, evidence against himself.  

Illustration (f):- The questions is whether A robbed B. the facts that, after B was 

robbed C said in A’s presence. The police are coming to look for the man who 

robbed B”, and that immediately afterwards A ran away, are relevant.  

Illustration (g):- The question is, whether A owes B Rs. 10,000. The facts that A 

asked C to lend him money and D said to C in A’s presence and hearing. “I advice 

you not to trust A, for he owes B Rs. 10,000”, and that A went away without 

making any answer, are relevant facts.  
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Queen Emprerr v. Abdullah [1885] 7 All 385 [F.B.]. The accused was prosecuted 

for the murder of a young girl, a prostitute. She was attacked while asleep in her 

home. It was already morning and there was sufficient light to enable her to 

identify her assailant, who cut her throat with a razor. She was taken to a police 

station and thence to a hospital where attempts were made to know from her 

the name of the assured. But she was unable to speak, her throat being cut. She 

answered by signs of her hand. When the name Abdullah (accused) was 

mentioned she made an affirmative sign. She died on the third day.  

A reference was made to the full bench over the question whether the 

signs of then and she made in response to the questions put to her were relevant 

under section 8 as the conduct of an injured person. The conduct must be 

influenced directly by the facts in issue relevant facts and not by the interposition 

of words spoken by third persons. The signs of the hand were not influenced by 

the facts, but by the questions asked.  

But for the questions, there was nothing in them to connect anybody with 

the injury. Left to themselves those signs would indicate nothing. The evidence 

was, however, relevant under section 32 as a “dying declaration”.  

Mahmoods, did not agree and regarded the conduct to be relevant under 

section 8. Explanation 1 of section 8 points to a case in which a person whose 

conduct is in dispute mixes up actions and statements and in such a case those 

actions and statements may be proved as a whole. In illustration (f) to section 8, 

although A’s conduct is undoubtedly ‘influenced’ by the fact in issue, it is only 

influenced through the intervention of third person, C. the word ‘conduct’ does 

not mean only such conduct as is directly and immediately influenced by a fact in 

issue or relevant fact. In the present case, the deceased world not have acted as 

she did if it had not been for the action of those who questioned her. There is no 

difference in principle between the act of A in running away when told that police 

were coming, and there act of deceased in moving her hand is answer to the 

questions. Both are the cases of ‘conduct’ within the meaning of section 8.         

 

SECTION – 9 

 

FACTS NECESSARY TO EXPLAIN OR INTRODUCE RELEVANT FACTS 

Facts necessary to explain or introduce a fact in issue or relevant fact, or which 

support or rebut an inference suggested by a fact in issue or relevant fact, or 
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which establish the identity of anything or person whose identity is relevant, or 

fix the time or place at which any fact issue or relevant fact happened, or which 

show the relation of parties by whom any such fact was transacted, are relevant 

in so far as they are necessary for that purpose 

  

ILLUSTRATIONS 

(a) The question is, whether a given document is the will of A. 

The state of A’s property and of his family at the date of the alleged will may be 

relevant facts. 

(b) A sues B for a libel imputing disgraceful conduct to A; B affirms that the matter 

alleged to be libelous is true. 

The position and relations of the parties at the time when the libel was published 

may be relevant facts as introductory to the facts in issue. 

The particulars of a dispute between A and B about a matter unconnected with 

the alleged libel are irrelevant though the fact that there was a dispute may be 

relevant it is affected the relations between A and B. 

(c) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded from his 

house, is relevant, under section 8 as conduct subsequent to and affected by facts 

in issue. 

The fact that at the time when he left home he had sudden and urgent business 

at the place to which he went is relevant, as tending to explain the fact that he 

left home suddenly. 

The details of the business on which he left are not relevant, except in so far as 

they are necessary to show that the business was sudden and urgent. 

(d) A sues B for inducing C to break a contract of service made by him with A. C, 

on leaving A’s service, says to A—"I am leaving you because B has made me a 

better offer" . This statement is a relevant fact as explanatory of Co’s conduct, 

which is relevant as a fact in issue. 

(e) A accused of theft, is seen to give the stolen property to B, who is seen to give 

it to A’s wife. B says as he delivers it—"A says your are to hide this". B’s statement 

is relevant as explanatory of a fact which is part of the transaction. 

(f) A is tried for a riot and is proved to have marched at the head of a mob. The 

cries of the mob are relevant as explanatory of the nature of the transaction. 
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INTRODUCTORY OR EXPLANATORY FACTS –  

Evidence is always allowed of facts which are necessary to introduce the 

main fact or some relevant fact. For example, where the question is whether a 

given document is a “will made by a certain person, evidence may be given of the 

state of his property and of family at the date of alleged will as it may be necessary 

to introduce the circumstances in which the will became necessary [illustration 

(a)]. Similarly, in a suit for libel, evidence can be given of the state of parties” 

relations at the time of the alleged libel as this may be necessary to introduce the 

circumstances that led to the libec. If they had any dispute, that too may be cited 

though not the details of it [illustration b]. 

Evidence of explanatory facts is allowed for the same reason. The 

explanatory evidence is not relevant in itself i.e., if considered separately and 

alone from other evidence it would not amount to anything: where, for example, 

a person is tried for leading certain people to a riot by marching at the head of 

them. the cries of the mob may be given in evidence being explanatory of the 

nature of the transaction [illustration (f)].  

Illustration (e): - A, accused of theft, is seen to give the stolen property to B, who 

is seen to give it to A’s wife. B says, as he delivers it- ‘A say you are to hide this’. 

B’s statement is relevant as explanatory of a fact which is part of the transaction.  

Illustration (d) ……. 

Similarly, a statement made by a partner on leaving his firm is relevant being 

explanatory of his conduct in leaving the firm.  

 

 

 

FACTS WHICH SUPPORT OR REBUT INFERENCES 

Evidence can be given of facts which support or rebut an inference suggested 

by a fact in issue or relevant fact.  

− For example, A person is accused of a crime. The fact of his absconding soon 

after the commission of the crime is a ‘conduct’ which is relevant because it 

suggests the inference that he is guilty.  

− Any fact which either supports this inference or rebuts or contradicts it will 

also become relevant. For example, if after absconding, he was arrested is a 

railway train travelling without ticket or in shabby dress, this will be relevant 

as fact supporting the inference of his guilt. It will be equally relevant for him 
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to show that he left home because he had urgent and sudden business to 

attend L (illustration c).  

−  

In Matru v. State of U.P. It was alleged that X murdered Y, after along chase, the 

fact that X had under gone a heart surgery operation and was quite weak before 

alleged murder is a fact which rebut the inference of X’s guilt. Where the accused 

was all the time with complaint till the FIR was lodged. Thereafter he felt that he 

was himself being suspected. He then kept out of the way and evaded arrest. It 

was held that evidence of his conduct previous to FIR was relevant to contradict 

the inference suggested by the subsequent evading. Even an innocent man may 

feel panicky and try to evade arrest when wrongly suspected of a grave crime.  

 

IDENTITY OF A PERSON/ THING  

Where the court has to know the identify of anything or any person, any 

fact which establishes such identify is relevant. Personal characteristics such as 

age, height, complexion, voice, handwriting, manner, dress, distinction marks, 

blood group, occupation, family, relationship, education, travel, religion, 

knowledge of particular people, places or fact and other details of personal 

history are relevant facts. Various methods like finger/ thumb, impression, foot-

marks, comparison of writing, identification parade by police are used in this 

identification parade are held at the instance of the investigating officer for the 

purpose of enabling the witnesses to identify either the properties which are the 

subject matter of alleged offence or the accused persons. The idea is to test the 

veracity of the witness on the question of capability to identify an unknown 

person whom the witness on the question of capability to identify an unknown 

person whom the witness may have seen only once. The purpose is to test the 

strengthen the trust worthiness of evidence. The whole idea is the witnesses who 

claim to have seen the culprits at the time of occurrence are to identify them 

from the midst of other persons without any aid or any other source. Significantly, 

there is no provision for II [test identification] prade in the Criminal Procedure 

Code and the Evidence Act.   

It was observed in Abdul Waheed Khan v. State of A.P. (2002) 7 SCC 175. That 

it is desirable that a TI parade should be conducted as soon as after the arrest of 

the accused.  
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− In Surendra Narain v. State of U.P. AIR 1998 SC 3031 It was observed that the 

holding of TI parade is not compulsory; even where the accused demands it 

the prosecution is not bound to do so. However, if the prosecution fails to 

hold it on the plea that the witnesses already knew the accused well and it 

transpires in the course of trial that the witnesses did not know the accused 

previously, the prosecution would run risk of losing its case it was observed in 

Sadunath Singh v. State of U.P. AIR 1971 SC 6363. 

In State of H.P. v. Prem Chand (2002) 10 SCC 518, when the eyewitness knew the 

accused and clearly identified in court, there is no need of holding TI parade.  

In Mackhan Singh v. State of M.P. 2003:- It was observed by the court that TI 

parade is a weak sort of evidence. It is not substantive evidence. The substantive 

evidence is the evidence of identification in court and TI parade provides 

corroboration to the identification of the witness in court, If required. However, 

the failure to hold a TI parade would not make inadmissible the evidence of 

identification in court.  

In Ramnath v. State of T.N. AIR 1978 SC 1201. It was held that identification of 

the accused by the witnesses in the court, when no TI parade has been held 

before, will be useless evidence.  

In Habib v. State of Bihar AIR 1972 SC 283. It was observed that where the only 

evidence against the accused person is that of identification by one witness, as a 

rule of prudence it should not be considered sufficient to sufficient to justify the 

conviction.  

 

TIME OR PLACE OF HAPPENING.  

Whatever fact will help the court to fix the time or place of the happening 

of the relevant fact can be admitted as evidence.  

The report of an expert is relevant to fix the time of murder and the marks 

of struggle on the ground are relevant to fix the place of the crime. Suppose a 

person was murdered in a train, the dead body was seen at the Karnal station. 

The ticket found in his possession was from Delhi to Ludhiana; it proves that the 

murder was committed between Delhi and Karnal.  

 

RELATION OF PARTIES      

A large number of cases owe their origin to the pre-existing relations of the 

parties, such as, for example, those of undue influence and of libel.   



 

50 | P a g e  
 

  

SECTION – 10 

 

EVIDENCE TO PROVE CONSPIRACY 

• Things said or done by conspirator in reference to common design 

• Where there is reasonable ground to believe that two or more persons have 

conspired together to commit an offence or an actionable wrong, anything 

said, done or written by any one of such persons  in reference to their 

common intention, after the time when such intention was first entertained 

by any one of them, is a relevant fact as against each of the persons believed 

to be so conspiring, as well for the purpose of proving the existence of the 

conspiracy as for the purpose of showing that any such person was a party to 

it. 

  

 

ILLUSTRATION 

Reasonable ground exists for believing that A has joined in a conspiracy to wage 

war against the Government of India. 

The facts that B procured arms in Europe for the purpose of the conspiracy, C 

collected in Calcutta for a like object D persuaded persons to join the conspiracy 

in Bombay, E published writings advocating the object in view at Agra, and F 

transmitted from Delhi to G at Kabul the money which C had collected at Calcutta 

, and the contents of a letter written by H giving an account of the conspiracy, 

are each relevant, both to prove the existence of the conspiracy, and to prove A’s 

complicity in it, although he may have been ignorant of all of them, and although 

the persons by whom they were done were strangers to him, and although they 

may have taken place before he joined the conspiracy or after he left it. 

 

‘Conspiracy’ means a combination or agreement between two or more persons 

to do an unlawful means. The underlying principle on which section 10 is based 

is the principle of lagency, which means, if two or more persons conspire together 

to commit an offence, each is regarded as being the agent of the other and each 

is regarded as being the agent of the other and each conspirator is liable for what 

is done by his fellow conspirator.   
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CONDITION  

1. There shall be prima facie evidence affording a reasonable ground to believe 

that two or more persons have entered into a conspiracy.  

2. If the said condition is fulfilled, anything said, done or written, by anyone of 

them in reference to their common intention will be evidence against the 

other.  

3. Anything said, done or written by him should have been said, done or written 

by him after the time when the intention to conspire was first entertained by 

any of them.  

4. The acts/ statements of a conspirator can only be used for the purpose of 

proving the existence of conspiracy or that a particular person was a party to 

it. It cannot be used in favour of the other party or for the purpose of sharing 

that such a person was not a party to the conspiracy.  

5. Anything said, done or written may be proved against a conspirator who 

joined after or left before such thing was said, done or written.  

 

DIFFERENCE BETWEEN ENGLISH AND INDIAN LAWS:-  

Under English law, a mere statement about a conspiracy would not be relevant. 

While under Indian Law, it is enough if the act or statement has reference to the 

common intention.  

But this difference of words does not seem to make a difference of substance 

also. In interpreting the words of section 10, the court in Mirza Akbar v. Emperor, 

Sardul Singh v. State and Bodri Rai v. State referred to R. v. Blake and observed 

that section 10 is on the same lines. Section 10 is based on the theory of agency. 

And the theory would be completely knocked out if section 10 were interpreted 

to include narrative statements which have nothing to do with the carrying out 

of the common intention. Thus, an account of a conspiracy given by a conspirator 

in a letter to his friend is not relevant against the others as it is neither in the 

execution nor in support of the common purpose it was observed in R. v. Hardy 

[1974] 24 HS Tr 45 1. But in Bhola Nath v. Emperor [AIR 1939 All. 567], such letter 

was held to be relevant.  

2. The second suggested difference is based on the illustration appended to 

section 10, according to which anything said, done or written may be proved 

against a conspirator who joined after a left before such thing was said, done or 

written.  
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Under English Law, such a conspirator is protected. When a person has not yet 

joined or when he has already left the conspiracy, there is no common intention 

in reference to him, and therefore, the act in question cannot have reference to 

any intention which is common with him.  

3. In Ram Narayan Popli v. CBI [2003] 3 SCC 641, it was held, the expression ‘in 

reference to their “common intention” in section 10 of the act is very 

comprehensive and it appears to have been designedly used to give it a wider 

scope than the words “in furtherance of” in the English Law: with the result, 

anything said, done or written by a co-conspirator, after the conspiracy was 

formed will be evidence against the other before he entered the field of 

conspiracy or after he left it. 

 

TEST OF PRIMA FACIE CONSPIRACY:-  

Kehar Singh v. Delt 16 Admin AIR 1980 SC 1883, it was held that only a prima facie 

case of conspiracy has to be made out to bring section 10 into operation. The fact 

that two accused one of whom actually caused death, were seen together before 

the event isolating themselves on a roof top and making every possible effort to 

canceal their conversation from the family members, was held to be enough 

prima facie proof of conspiracy so as to punish one for the action of the other.  

 

NECESSARY EVIL:-  

Section 10 has a potential rope in the innocent with guilty, and to rope in people 

who have genuinely abandoned and regretted. Illustration to section 10 has been 

described to be unnatural.  

Section 10 is Nevertheless considered a “Necessary evil”. Explaining the reasons 

which necessitated the relaxation of the ordinary rules in cases of conspiracy, 

B.D. Sinha, J. said: In Badri Rai v. State of Bihar AIR 1958 SC 953:- That section 10 

has been deliberately enacted in order to make such acts/statements of a co-

conspirator admissible against the whole body of conspirators, because of the 

nature of the crime.  

A conspiracy is hatened in secrecy and executed in darkness. Therefore is it is not 

feasible for the prosecution to connect each isolated act/statements of the 

others, unless there is a common bond linking all of them together.  

 

Mirza Akbar v. Emperor AIR 1940 PC 176 
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In this cases it was the allegations that W was the wife of Mr. X, and her paramour 

B, conspired to murder X. it is further alleged that W and B sized C for committing 

the murder X. B who reached the spot pleaded that C is innocent [absence of 

motive]. W, B, and were prosecuted for murder and conspiracy to murder.  

The principle evidence of the conspiracy between and her lover B, consisted of 

certain letters, in which they expressed deep love to words each other and 

referred to ‘money’ and ‘means’ [most probably in connection with Y’s murder]. 

W also made statements before the magistrate after she had been arrested on 

the charge of conspiracy. Her letters and statements were admitted in evidence 

against B as being the things said and written by a conspirator in reference to 

their common intention. B preferred an appeal to the privy council against the 

relevancy of this evidence.  

It was held that the letters were relevant under section 10 as their terms only 

consistent with a conspiracy between W and B to procure the death of X, and 

they were written at a time when the conspiracy was going on and for the 

purpose of attaining their object.  

 The Court further observed that the words ‘common intention’ signify a 

common intention existing at the time when the thing was said, done or written 

by one of them.         

R. v. Blake & Tye [1844] 6 Q & B 126- In this case, S was an officer, employed in 

the customs House, and R, an agent for the importers at the same place. Both of 

them were charged with the conspiracy to dodge the custom department, by 

passing goods without paying full duty. R made entries in two books. One of the 

books was used for carrying out the fraud and entries were necessary for that 

purpose. But the other was for his private record, or convenience, such as, the 

counter fail of his cheque book. The question was admissibility of these books as 

evidence of conspiracy, and against the other person [s]. it was held that the book 

used for carrying out fraud is certainly relevant but the second book is not. As the 

latter is a mere statement of what this party was doing. A mere statement made 

by one conspirator, or an act that he may chooses to do, which is not necessary 

to carry the conspiracy to its end, is not evidence to affect another. Acts and 

declarations are not receivable unless they tend to the advancement of the 

common object. If the object has been accomplished, the act or statement is not 

receivable. This was a mere statement as to the share of the plunder.  
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Mohd. Khalid v. State of W.B. [2002] 7 SCC 334- In this case, the appellants were 

charged for striking terror in people by using explosives and killing large number 

of people in pursuance of a criminal conspiracy. TADA court found them 

[appellants] guilty of offences mentioned in the charge sheet. An important 

questions was raised during the appeal u12. Whether confessional statement of 

a co-conspirator recorded two days after the incident and not immediately (while 

it was possible to do so) can come within the ambit of section 10 of the Evidence 

Act).  

 

Observations and Decision:- The Court observed- There is no difference between 

the mode of proof of the offence of conspiracy and that of any other offence, it 

can be established by direct or circumstantial evidence. Privacy and secrecy are 

mare characteristics of a conspiracy, than of a loud discussion in an elevated 

place open to public view.  

Direct evidence in proof of a conspiracy is beldom available, offence of conspiracy 

can be proved by either direct or circumstantial evidence. It is not always possible 

to give affirmative evidence about the date of the formation of the conspiracy, 

about the persons who took in the formation of the conspiracy, about the object, 

which the objectors set before themselves as the object of conspiracy, and about 

the manner in which the object of conspiracy is to be carried out, all this is 

necessarily a matter of inference. Therefore, the circumstances proved before, 

during and after the occurrence have to be considered to decide about the 

complicity of the accused.  

The express agreement need not be proved or actual meeting of the two persons 

is necessary nor it is necessary to prove the actual words of communication. The 

evidence as to transmission of thoughts sharing the unlawful design may be 

sufficient. Where trust worthy evidence establishing all links of circumstantial 

evidence is available the confession of a co-accused as to conspiracy even 

without corroborative evidence can be taken into consideration.  

Once it is shown that a person is out of conspiracy, any statement 

subsequent thereto cannot be used against the other conspirators under section 

10.  

The post-arrest statement made to a police officer, whether it is a confession or 

otherwise touching his involvement is the conspiracy, would not fall within the 

ambit of section 10.  
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In T. N. v. Jayalalitha [AIR 2000 SC 1589]  

The court observed that the question of using anything said, done or 

written by any one of such conspirators would arise only if the facts were to help 

to sustain the first limb of section 10 i.e., there is reasonable ground to believe 

that two or more persons have conspired together to commit an offence.  

 

Centrac Bureau of Investigation v. V. C. Shukla [Hawala case] AIR 1998 SC 1406  

In this case, it was alleged that during the year 1988 to 1991 the jains 

(accused) entered into a criminal conspiracy among themselves, the object of 

which was to receive unaccounted money and to disburse the same to their 

companies, friends close relatives and other persons including public servants 

and political leaders of India.  

In pursuance of the said conspiracy, S.K. Jain lobbied with various public 

servants and government organizations to pessuade them to award contract to 

different foreign bidders with the motive of getting illegal kick backs [through 

hawala channels] from them.  

An account of receipts and disbursements of the monies was maintained by J. K. 

Jain in the diaries and files recovered from his house and jain brothers 

authenticated the same.  

It was held that the diary does not amount to an admission of conspiracy. The 

court observed that ordinarily a person cannot be made responsible for the acts 

of others, unless they have been instigated by him or done with his knowledge or 

consent.  

Entries in the diary relevant against jain brothers they were relevant as admission 

under section 18 as the statements of an agent who was authorized to make the 

payments.  

 

SECTION – 11 

 

FACTS NOT OTHERWISE RELEVANT ARE RELEVANT –  

(1) If they are inconsistent with any fact in issue or relevant fact; 
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(2) If by themselves or in connection with other facts they make the existence or 

non-existence of any fact in issue or relevant fact highly probable or 

improbable. 

 

PLEA OF ALIBI :- 

WHEN FACTS NOT OTHERWISE RELEVANT BECOME RELEVANT :- 

The object of Trial is to prove or disprove, by evidence, a particular claim 

or charge, therefore any fact which either disproves or tends to disprove that 

claim or charge is relevant. Section 11 attempts to state in popular language the 

general theory of relevancy and may therefore be described as the residency 

section deals with relevancy of facts. The words of Section 11 are very wide and 

it may be safely laid down that all evidence which would be held admissible by 

the English Law, would be properly admitted under this section. In RANGAVYAR 

v. INNASENULLA MUDALI, (1959)2 ML 568. Collateral facts which by way of 

contradiction are in consistent with a fact in issue or another relevant fact that 

which make the existence of a fact in issue or a relevant fact impossible or highly 

improbable or which by way of corroboration are consistent with the existence 

of the fact in issue or a relevant fact, i.e., tend to render the existence of a fact in 

issue or a relevant fact highly probable are themselves made relevant by the 

section. 

 

SECTION 11 CONTROLLED BY OTHER SECTION :- 

The terms of Section 11 are No doubt wide, but must be read with subject 

to other Sections of the Act and, therefore, the fact relied on must be proved in 

accordance with the provisions of the Act. If the statement made by a person 

who cannot be called then it will come within the subsequent Sections of the Act 

i.e. Section 32 & 33. 

 

CONTROLLED BY SECTION 32 :- 

As a general Rule Section 11 is controlled by Section 32 where the evidence 

consists of the statements of persons who are dead or cannot be found. But this 

Rule is subject to certain exceptions. The test whether the statement of that 

person who is dead or cannot be found is relevant under Section 11 though not 

admissible under Section 32, is that it is admissible under Section 11 when it is 

altogether immaterial whether what the dead man said was true or false, but it 
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is highly material that he did say it held in THAKUR JI v. PERMESHWAR DAYAL, AIR 

1960 ALL. 839 

 

STATEMENTS :- 

From the wordings it can be construed that, those facts, which are not 

relevant under any of the Section in the chapter of relevancy of facts i.e. Section 

6 to 10 and 12 to 55, are relevant Under Section 11. A statement is included under 

definition of the term “fact” and statements can, therefore, be relevant Under 

Section 11 of the evidence Act. Sections 17 to 39 deals with the admission in 

evidence of the statements of persons. The statements which are inadmissible 

Under Section 17 to 39 will be admissible Under Section 11. 

 

ANALYSIS OF THE SECTION :- 

Section 11 contains two clause facts which are in consistent with the facts 

in issue or relevant facts, are relevant. Under second clause the facts which by 

themselves or in connection with other facts make the existence or non-

existence of any fact in issue or relevant fact highly probable or improbable are 

relevant. 

 

INCONSISTENT FACTS AND PROBABILITIES :- 

This section deals with facts which ordinarily have nothing to do with the 

facts of a case and are not in themselves relevant, but they become relevant 

when they are inconsistent with any fact-in-issue or relevant fact or they make 

the existence of fact in issue or a relevant fact either highly probable or 

improbable held in COMMISSIONER OF ITV KAMLA TOWN TRUST (1996)7 S.CC 

349 

There are generally give classes of cases that arise for consideration under this 

Section:- 

(i) Alibi; 

(ii) Non-access of husband to show illegitimacy of issue; 

(iii) Survival- of the alleged deceased;  

(iv) Commission – of an offence by a third person; 

(v) Self – infliction – of harm. 

 

(i) ALIBI :- 
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Means the plea of absence of a person, charged with an offence, from the place 

of occurrence at the time of the commission of the offence is called the plea of 

alibi. 

PLEA OF ALIBI :- 

WHEN CAN BE RAISED :- 

STATEMENT UNDER SECTION 161 NOT ADMISSIBLE :- 

If accused raised plea of alibi then the burden to prove it lies on him which 

he could do by leading evidence, in the trial and not by filing same affidavits or 

statements purported to have been recorder Under Section 161 Cr.P.C. The 

statements of the witness as Under Section 161 Cr. P.C. are wholly inadmissible 

in evidence which cannot be taken into consideration no finding of plea of alibi 

can be recorded by the High Court for the first time in a petition Under Section 

482 Cr. P.C. is held in RAJINDRA SINGH V. STATE OF U.P. AIR 2007 SC 2791. Where 

an alleged offence has been committed and the prosecution accuses a person 

having committed the same, it would be a complete answer to the accusation for 

that person to plead that he was elsewhere; this of course has no reference to 

offence in which time or place are not material factors; if that person succeeds 

to establishing that he was elsewhere, he will be entitled to an acquittal. 

However, it may be noted that the failure of the plea of alibi does not mean that 

the accused was present at the scene of the crime. It may further be taken into 

account that the plea of alibi is irrelevant in the cases of “acting in furtherance of 

the common intention; [Section 32 of IPC]. All would be liable to the whole crime 

even if they were not present at the sconce of the crime of course for the purpose 

of arriving at the conclusion, namely, the conclusion that the plea of alibi has 

been established not only to the defence evidence in support of the accusation 

should be examined. The reason is that what may appear an examination of the 

defence evidence alone to be proved may turn appear an examination of the 

defence evidence to be prove a turn out really not to be so, viewed in the light of 

the evidence to the contrary adduced by the prosecution. On the other hand 

even though the defence may be itself fail to reach the standard of positive proof, 

yet the evidence taken along with the evidence laid by the prosecution may raise 

a reasonable doubt as to whether the accused was really present at the time 

when or at the place where the offence was committed in which case the accused 

would still be entitled to an acquittal. In MUNSHI PRASAD AND OTHERS v. STATE 

OF BIHAR AIR 2001 SC 3031. The presence of the accused at a distance of 400-
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500 yards between place of occurrence cannot be said to be presence elsewhere. 

It cannot be impossibility to be at place of occurrence and also at Panchayat 

Meeting. In SURAJ PAL V. STATE OF UP AIR 1994 SC 748. The prosecution 

examined 11 witnesses and mainly relied o PWS 1 to 4 who figured as eye-

witnesses. Even examined Under Section 313 Cr. P.C. all the accused denied their 

participation and pleaded that they were falsely implicates due to enmily. The 

appellant however plead alibi and DWS 1 and 2 were examined in support of his 

plea of alibi DWI produced register ex. Kha 3 to prove an entry dated November 

20, 1974 to show that appellant went to district jail Fakhgarh to meet one 

Rajendra Kumar an Under Trial prisoner. The show that the appellant visited the 

jail to see DW2. DW2 concealed that the appellant had no special reasons to meet 

him. The High Court had rightly rejected the evidence in support of plea of alibi 

holding it to be flimsy. We have also presumed the evidence of DWS l and 2 and 

we do not think that any importance can be attached to the same. In SATYAVIR 

v. STATE AIR 1958 ALL. 746. The accused set up a plea of alibi that he was on duty 

at another town on the date of occurrence, the burden of proof lies on him Under 

Section 103, Evidence Act, to establish the plea and it is not for the prosecution 

to prove that the accused was absent from duty on the date of occurrence, of 

course, if there were anything on the record to support the allegation of the 

prosecution having tempered with the defence witnesses that taken along with 

the other fact and the circumstances of the case night have raised a doubt that 

after all the plea of alibi may well be founded and in that case the defence would 

be entitled to the benefit of that doubt but a mere allegation in an application 

with evidence in support of that allegation is no consequence what so ever. 

DUDH NATH PANDEY v. STATE OF UP 

 

FACTS :- 

The appellant (Dudh Nath), was a Motor Car driver, was living as a tenant 

in an outhouse of a sprawling bunglow belonging to the family of deceased. 

(Allahabad). The appellant developed a fancy for Ranjana who was sister of the 

deceased. This has created resentment in family of Ranjana. Deceased took upon 

himself task of preventing the appellant. After being prevented an application 

before the City Magistrate, Allahabad, asking the custody of Rajhana, alloging 

that she was his legally wedded wife. The application was dismissed on the 

statement of Rajna where she dewed that she is his wife. Thereafter he filed a 



 

60 | P a g e  
 

habeas Corpus Petition asking for the same the same was dismissed. On the date 

of incident deceased dropped Ranjana to school and when he was started back 

for home on his scooter where appellant have fired at him with a country made 

pistol Papoo fell down and died almost instantaneously. The accused pleaded 

alibi by saying that he was elsewhere. The Court said that in order to establish 

the plea of alibi the accused must lead evidence to show that he was so far off at 

the moment of the crime from the place of occurrence that he could not have 

committed the offence. The Court held that the plea of alibi was not established 

as the gap between the factory where the accused worked and where he was 

present at 8:30 a.m. and the place of Murder took place at 9 a.m. was so short 

that the accused could have easily reached there.    

 

BURDEN OF PROOF :- 

In BINAY KUMAR AND OTHERS v. STATE OF BIHAR AIR 1997 SC 321. It was 

held by the Supreme Court that, it is basic law in the criminal case in which the 

accused is alleged to have inflicted physical injury to another person, the burden 

is an prosecution to prove that the accused was present at the scene and has 

participated in the crime. But once the prosecution succeeds in discharging its 

burden it is incumbent on accused who adopts plea of alibi to prove with absolute 

certainty so as to exclude the possibility of his presence at the place of 

occurrence. The plea of alibi cannot be accepted in favour of an accused merely 

on the ground that the same was accepted in relation to a co-accused 

(II) NO ACCESS OF HUSBAND TO SHOW ILLEGITIMACY OF ISSUE :- 

Since legitimacy of a child implies a begetting by the husband, in disproving 

legitimacy of a child, it would be relevant to prove that the husband had no access 

to the wife at the probable time of begetting.  

(III) SURVIVIAL OF ALLEGED DECEASED :- 

A is accused of murdering B on the 6th of August, 1951, A tries to prove that B 

was alive till 31st August 1951. This fact is relevant under Section 11, Clause (1), 

only because this is inconsistent with the fact in issue that A murdered Bon the 

6th August 1951. It is acceptable to a simple common sense that a man alive on 

the 31st August, 1951, cannot be said to be murdered on the 6th of August, 1951. 

(IV) COMMISSION OF A CRIME BY THIRD PERSON :- 

A is charged with the murder of B. A can prove that one C murdered B because 

the fact C murdered B is inconsistent with the fact that A murdered him. 
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(V) SELF – INFLICTION OF HARM :- 

A is charged with the murder of B. Here A can lead evidence Under Section 11(1) 

to prove that B committed suicide.  

 

 

FACTS SHOWING PROBABILITIES :- 

Evidence can be given of every fact which by itself or in connection with 

other facts makes the existence or non-existence of any fact in issue or relevant 

fact highly probable or importable. In many cases, particularly in reference, to 

some of the facts which are not directly provable, the Court has to go by the 

probabilities of the situation. If, for example, there are five persons in a room and 

one of the M is murdered in circumstances which show that it is the handiwork 

of anyone or more of them. Evidence will be allowed of every fact which makes 

it probable which one of them caused the death or which one of them was 

probably not connected with it. (illust b). In SANTA SINGH v. STATE OF PUNJAB 

AIR 1956 SC 525. The witnesses testified that they saw the deceased being shot 

from a distance of twenty-five feet. The medical report showed that the nature 

of the wound was such that it could have been caused only from a distance less 

than a yard. Thus the expert opinion rendered the statement of the witnesses 

highly improbable. In GODE LAKSHIMI MANGRASU v. STATE OF AP AIR 200 SC 

2677, held that the presence of a finger print at the scene of occurrence PS a 

positive evidence but the absence of a finger print is not enough to foreclose the 

presence of the persons concerned at the scene. In case of election petition on 

ground of mal practice, the evidence that truck drivers who were carrying the 

voters for a candidate were convicted is relevant Under Section 11, held in 

PRATAP SINGH v. RAJENDRA SINGH, AIR 1975 SC 1145. 

 

RELEVANCY OF SIMILAR FACTS :- 

This section has been expressed in very wide language. But this does not 

mean that every fact, however remote it may be is relevant only because it is 

similar nature to one under inquiry are not relevant, various transaction of Mala 

fide with a third person are not relevant to prove the Mala fide of the present 

transaction held in CHOKANI v. WESTERN INDIA THEATRE, AIR 1957 CAL. 709.  

 

RECITALS INDEEDS :- 
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Recitals in a deed inter partes are relevant. But recitals in deed between 

strangers are not relevant to prove the truth of the facts stated therein.  

 

 

SECTION 12 

 

In suits for damages, facts tending to enable Court to determine amount are 

relevant.— 

In suits in which damages are claimed, any fact which will enable the Court 

to determine the amount of damages which ought to be awarded, is relevant. 

 

Amendment of section  

In section 12 of the principal Act, for the word “damages “in both the places 

where it occurs, the words “compensation or damages”, shall be substituted. 

• Section 12 of the Evidence Act provides for determination of damages 

when suits for the damages are claimed by the party. Under this section 

the court can determine the amount of damages in an action based on 

contract or tort. In a suit for damages, the amount of damages must be a 

fact in issue. Thus the section lays down that evidence tending to 

determine, i.e., to increase or diminish damages is admissible. 

• Section 55 of this Act lays down the conditions under which evidence of 

character may be given in civil cases to affect the amount of damages. 

• Similarly Section 73 of the Indian Contract Act also lays down the rule 

governing damages in actions in contract. In a suit for damages for a breach 

of contract of marriage, the evidence as to status of the defendant may be 

given for determination of the amount of damages. Section 73 is based on 

principles laid down in Hadley v. Baxendala. 

 

SECTION 13 

FACTS RELEVANT WHEN RIGHT OR CUSTOM IS IN QUESTION 

Where the question is as to existence of any right or custom, the following facts 

are relevant; a- any transaction by which the right or custom in question was 

created, claimed modified, recognised, asserted or denied, or which was 

inconsistent with its existence. b- Particular instances in which the right or 
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custom was claimed, recognised, or exercised, or in which its exercise was 

disputed, asserted, or departed from. 

 

ILLUSTRATIONS- 

The question is whether A has a right to a fishery. 

A’s claim that his ancestors were fisherman and it has continued in his family is 

relevant fact. 

 

SCOPE: 

Section 13 deals with the facts as to proof of existence of any right or 

custom. When any question as to the existence of any right or custom is in issue 

the following facts under clause (a) and clause (b) are relevants: 

Clause (a): Any transaction by which the right or custom in question was,— 

(i) created  

(ii)  claimed  

(iii)  modified 

(iv)  recognized 

(v)  asserted or 

(vi)  denied or 

(vii)  which was inconsistent with its existence. 

Clause (b): Particular instance in which the right or custom was: (i) claimed or (ii) 

recognized, or (iii) exercised or in which its existence was (iv) disputed (v) 

asserted, or departed from, is relevant.  

 

RIGHT:  

The rights contemplated by this section are taken to mean “the standard 

of permitted action within a certain sphere” which can be established by proof of 

“cumulative instances and trasactions”. It is the capacity of a person to control 

the actions of others. Prof. Salmond defines right as “an interest recognized and 

protected by the rule of right”. According to the section it does mean continuing 

rights.   

The section 13 applies all kinds of right so far recognized by the rule of law. 

For example corporeal and incorporeal rights, public and private rights, 

antecedent and remedial right, perfect and imperfect rights etc.  

Right – Court’s views: 
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The word “right” used in section 13 has been the subject matter of 

controversy among High Courts. The Calcutta High Court held that the word 

‘right’ means public and incorporeal rights but does not include corporeal right. 

On the other hard the Allahabad, Bombay and Madras High Courts have given 

wider interpretation. According to these High Court all rights recognized by this 

section include right of ownership as well as incorporated rights. It is now settled 

law that the right includes every right known to the law, private or public, 

corporeal or incorporeal.    

 

CUSTOM: 

A custom means those principles which have received recognition and 

acceptance as principles of justice and public utility. It is a transcendent law. 

Salmond defines “custom is frequently the embodiment of those principles which 

have commended themselves to the national conscience as principle of justice 

and public utility. A custom is generally taken to mean the particular rule of a 

family, a locality or a district which has existed from the time immemorial or from 

long usages and has obtained the force of law. The requirement of long usage in 

essential and the practice must be shown to have continued in such 

circumstances and for such length to time that it has come to be exercised as of 

right.  

Under section 13 a custom can be used as evidence provided it has the 

force of law. For example in Hindu Marriage seven steps before sacred fire is 

essential to give validity. It is both custom and law. Thus, it must be valid.  

Requisite conditions of valid custom  

(a) It must be ancient i.e. its existence is beyond human memory – “Time where 

of the memory of man runneth not to the contrary”.  

(b) It must be continues and conform. It means that if possesson for some time is 

disturbed, the claim to enjoy custom is not abandoned. 

(c) It must be peaceable  

(d) It must be certain, define and constant  

(e) It must be compulsory and not optional  

(f) It must not be against morality or public opinion  

(g) It must be reasonable  

(h) It must not be expressly forbidden by law or statute.  
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CLASSIFICATION OF CUSTOMS:  

(a) General custom: 

General custom are those customs that prevail throughout its territory of the 

state. The burden of proving that a general custom is not recognized in a 

particular locality lies on the person who makes allegation.  

(b) Private custom:  

It affects particular  

(c) Public custom: 

It affects particular family or group of families. The burden lies on him who claims 

advantages from such custom. The family custom must be alleged and proved 

with distinctness and certainty.  

Example:  

Right to way, right to bath etc.  

(d) Local custom: 

The local customs means those customs which apply only to a definite locality. 

The local customs may be  

(i) Geographical local and (ii) Personal local customs, Local custom is ‘binding in 

all persons in the local area and differs entirely from family custom’.     

(e) Custom without sanction:  

Customs without sanction are those which are non-obligatory.  

(f) Custom having sanction i.e. legal custom:  

These customs are binding having the force of law. They are recognized by the 

courts and have become part of the law.  

(g) Conventional custom: 

Conventional customs are those customs which govern the parties to an 

agreement such customs are binding “not due to any legal authority 

independently possessed by them, but because it has been expressly or impliedly 

incorporated in a contract between the parties to it”.  

 

PROOF OF CUSTOM:  

Under section 13 of proof of existence and non-existence of custom may be done 

either (1) by transaction or (2) by instances.  

 

1. Transaction: 
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In this section the term ‘transaction’ is understood as something already done or 

completed. “Whatever may be done by one person which affects another’s rights 

and out of which a cause of action may arise, is transaction.” “A transaction in 

ordinary sense of the word is some business or dealing which is carried on or 

transacted between two or more persons. It must be genuine and bona fide. 

Under this section ‘transaction’ also includes a contract but it is not confined to 

a dealing with property between person inter vivos. A transaction must always 

be genuine and bona fide transaction. A benami transaction which is fictitious in 

nature is not valid transaction. 

Most important test for determining a benami transaction is the source from 

which the consideration came. The burden of proof is no doubt upon the person 

who claims contrary to the tenor of a deed but it can be proved only by 

circumstantial evidences. The transaction is one in which the vendor asserted his 

competency to transfer property i.e. he had some saleable interest. 

Thus, according to Section 13(a) a transaction by which the right or custom in 

question was created, claimed, modified, recognized, asserted, or denied or 

which is inconsistent with its existence is relevant to prove the existence of a 

custom or a right. Under this section a judgment which has become final can be 

said to be a transition evidencing a right or instance. The sale deed, deed of gift, 

cases of res judicata etc. are instances of transaction. 

 

 

2. Instance: 

Section 13(2) provides for particular instance which simply means an example, 

something which has already been occurred. In other words, the particular 

instance refers to instances in which,—(i) the right or custom was claimed, 

recognized, exercised or (ii) its existence was disputed, asserted or departed. It 

must be the instances prior to the present suit in question. It may be or may not 

be inter-parties. 

Example: 

A plea of res judicata being an instance in the present suit is admissible. 

Documents produced in support of inter-parties suits viz., sale deeds, mortgage 

deeds, are admissible under this section. 

On the other hand, judgments not inter-parties are also admissible under this 

section, although there is conflicting judgments, when right was claimed in 
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subsequent suit. In a dispute as to succession to the office of a Mahant, previous 

judgment is made admissible. In this case the present Mahant had been 

successful to assert his right as a spiritual collateral of the former Mahant. A 

judgment not inter-parties is admissible in proof of a transaction or a particular 

instance in which the relationship was asserted, recognized or denied. 

 

SECTION – 14 

 

FACTS SHOWING EXISTENCE OF STATE OF MIND, OR OF BODY OR BODILY 

FEELING 

Facts showing the existence of any state of mind, such as intention, 

knowledge, good faith, negligence, rashness, I will or good-will or good-will 

towards any particular person, or showing the existence of any state of body or 

bodily feeling, are relevant, when the existence of any such state of mind or body 

or bodily feeling, is in issue or relevant. 

  

Explanation 1- A fact relevant as showing the existence of a relevant state of mind 

must show that the state of mind exists, not generally, but in reference to the 

particular matter in question. 

  

Explanation 2- But where, upon the trial of a person accused of an offence, the 

previous commission by the accused of an offence is relevant within the meaning 

of this section, the previous conviction of such person shall also be a relevant 

fact. 

  

ILLUSTRATIONS 

(a) A is accused of receiving stolen goods knowing them to be stolen, It is proved 

that he was in possession of a particular stolen article. 

The fact that at the same time, he was in possession of many other stolen 

articles is relevant, as tending to show that he knew each and all of the articles 

off which he was in possession to be stolen. 

(b) A is accused of fraudulently delivering to another person a counterfeit coin 

which, at the time when he delivered it, he know to be counterfeit. 

The fact that, at the time of its delivery, A was possessed of a number of other 

pieces of counterfeit is relevant. 



 

68 | P a g e  
 

The fact that A had been previously convicted of delivering to another person 

as genuine a counterfeit coin knowing it to be counterfeit is relevant. 

(c) A sues B for damage done by a dog of B’s which knew to be ferocious. 

The facts that the dog had previously bitten X, Y and Z, and that they had made 

complaints to B, are relevant. 

(d) The question is whether A, the acceptor of a bill of exchange, knew that the 

name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner before 

they could have been transmitted to him by the payee if the payee, is relevant, 

as showing that a knew that the payee was a fictitious person. 

(e) A is accused of defaming B by publishing an imputation intended to harm the 

reputation of B. 

The fact of previous publications by A respecting B, showing ill-will on the part 

of A towards B, is relevant, as proving A’s intention to harm B’s reputation by 

the particular publication in question. 

The facts that there was no previous quarrel between A and B, and that A 

repeated the matter complained of as he heard, it are relevant, as showing 

that A did not intend to harm the reputation of B. 

(f) A is sued by B for fraudulently representing to B that C was solvent, whereby 

B, being induced to trust C, who was insolvent, suffered loss. 

The fact that, at the time when A represented C to be solvent, C was supposed 

to be solvent by his neighbors and by persons dealing with him, is relevant, as 

showing that A made the representation in good faith. 

(g) A is sued by B for the price of work done by B, upon a house of which A is 

owner, by the order of C, 

(h) A is accused of the dishonest misappropriation of property which he had 

found, and the question is whether, when he appropriated it, he believed in 

good faith that the real owner could not be found. 

The fact that public notice off the loss of the property had been given in the 

place where A was, is relevant, as showing that A did not in good faith believe 

that the real owner of the property could not be found. 

The fact that A knew, or had reason to believe, that the notice was given 

fraudulently by C, who had heard of the loss of the property and wished to set 

up a false claim to it, is relevant, as showing the fact that A knew of the notice 

did not disprove A’s good faith. 
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(i) A is charged with shooting at B with intent to kill him. In order to show A’s 

intent, the fact of A’s having previously shot at B may proved. 

(j) A is charged with sending threatening letters to B. Threatening letters 

previously sent by A to B may be proved as showing the intention of the 

letters. 

(k) The question is, whether A has been guilty of cruelty towards B, his wife. 

(l) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms, are relevant facts. 

(m) The question is, what was the state of A’s health at the time when an 

assurance on his life was effected. 

Statements made by A as to the state of his health at or near the time in 

question, are relevant facts. 

(n) A sues B for negligence in providing him with a carriage for hire not reasonably 

fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to the defect of that 

particular carriage, is relevant. 

The fact that B was habitually negligent about the carriage which he let to hire, 

is irrelevant. 

(o) A is tried for the murder of B by intentionally shooting him dead. 

(p) A is tried for a crime. 

The fact that he said something indicating an intention to commit that 

particular crime is relevant. 

The fact that he said something indicating a general disposition to commit 

crimes of that class is irrelevant. 

The fact that A, on other occasions shot at B is relevant; as showing his 

intention to shoot B. 

The fact that A was in the habit of shooting at people with intent to murder 

them, is irrelevant. 

 

SCOPE 

Section 14 does not seem to lay down any principle. It rather leaves the 

whole thing at the court’s discretion. The section says in essence that when a 

state of mind, etc. has to be proved every fact from which it can be inferred is 

relevant. An important fact for this purpose is the statement of the affected 

person respecting the state of his health or bodily feelings.  
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Explanation 2 : Evidence of previous conviction:-  

“when the previous commission by the accused of an offence is relevant, 

the previous conviction is also a relevant fact.  

The record of previous criminality is at best an evidence of bad character 

and section 54 excludes such evidence. But section 14 permits evidence of 

previous offences to be permits evidence of previous offense to be admitted 

whenever this is necessary to prove a particular state of mind or of body. In fact, 

such evidence is also relevant under section 8 [as showing motive] and section 

11 (Res gestae).      

 

EVIDENCE OF SIMILAR FACTS  

A fact is said to be similar to another when it is similar to a fact in issue. 

• According to the maxim Res inter alias actate, a fact in issue cannot be 

proved by showing that facts similar to it, but now part of the same 

transaction, have occurred at other times. Thus, when the question is 

whether a person has committed a crime the fact that he had committed 

a similar crime sometime ago is irrelevant.  

• The Indian Evidence Act does not anywhere mention the words “similar 

facts” there is nothing in the act declaring that evidence of similar facts 

cannot be given or that it can be given. The general rule is that such 

evidence is not relevant unless it has some profective value in reference 

to the fact in controversy. Further, section 15 an exception to this general 

rule.  

 

SECTION - 15 

 

FACTS BEARING ON QUESTION WHETHER ACT WAS ACCIDENTAL OR 

INTENTIONAL 

When there is a question whether an act was accidental or intentional, or 

done with a particular knowledge or intention, the fact that such act formed part 

of a series of similar occurrence, in each of which the person doing the act was 

concerned, is relevant. 

 

ILLUSTRATIONS- 

A is accused of burning down his house in order to obtain money for which it is 
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insured. 

The fact that, A lived in several houses successively each of which he insured, in 

each of which a fire occurred, and after each fires A received, payment from a 

different insurance office, are relevant, as tending to show that the fires were not 

accidental. 

 

SCOPE 

• Section 15 an exception to the general rule that the evidence of similar facts 

is not relevant this exception became necessary to prove system or design or 

to overthrow the defence of accident in cases of “habitual crimes” by an 

offender thus, where A falsely represented to B that he was the manager of a 

mercantile firm, and obtained money for the purpose of deposit from B, the 

fact that A had made similar representations to C and D and obtained sums 

from them, is relevant.  

• It may be noted that evidence of similar facts can be given when it will go to 

establish to state of mind or mens rea which is either a condition of liability or 

is otherwise relevant. Such evidence falls both under section 14 and 15. 

Further, evidence of similar facts is relevant to establish identify of the 

accused under section 9 and his modus operands.  

• Thus, “exclusion of similar fact evidence is a rule of practice and not of law.     

• Section 15 lays down the rules of admissibility of evidence in cases, where the 

question is whether a particular act was accidental or done with particular 

intention or knowledge. The section raises two questions viz., 

• Whether the act with which a person is charged, is accidental or intentional, 

and (ii) whether the act was done with a particular knowledge or intention. It 

is important to note that in cases showing the existence of any state of mind 

which proves and disapproves of intention for doing an act being necessary 

are regulated by the Section 14 of the Act. Section 14 is a general section 

dealing with all cases in which state of mind is involved. 

•  Section 15, on the other hand, provides specifically for allowing evidence of 

similar occurrences. It is not an exception but an application of general rule 

laid down in Section 14. It picks out only those cases where the question is 

whether a particular act is accidental or intentional. In order to prove 

intention the section is to apply to the act of similar nature, because Section 
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15 is particular application of the general rule laid down in the Section 14. An 

act is said to be similar to another when it is similar to a fact in issue only. 

• For example, if a person is prosecuted for theft, a similar act had to be 

committed by him on other occasion. Since the general principle laid down in 

Section 14 is to exclude the evidence of similar facts, this principle devised by 

the Section 15 will apply only when there is a striking similarity between the 

fact on which the case is based and the fact of which evidence is offered. The 

two facts possess a common characteristic. 

• Section 15 has also laid down another principle that “all the acts should form 

parts of a series of similar occasion,” Under the section the similar 

occurrences must be many. One single instance cannot constitute a series of 

similar occurrence and it is not admissible. Where the question was whether 

the accused had forged signature upon a bill of exchange, the fact that he had 

forged signatures upon other bills were hold to be inadmissible. A solitary act 

is not relevant. 

 

ESSENCE OF THE SECTION: 

• It is necessary that all acts should form part of a series of similar 

occurrence. The reason is that if the act was not accidental, it must have 

been done intentionally or with knowledge. 

• The accused Panchu Das introduced himself to a rich prostitute as a 

Maharaja and another man as his darwan (doorkeeper). Both of them 

regularly visited the house of the prostitute and suddenly they 

disappeared. The woman was found dead in her room and her valuables 

had gone. No trace of the man could be found and police closed the file. 

After two years the two men were arrested in another city when they were 

playing similar trick with another rich prostitute. It was held by a majority 

that evidence of murder and robbery of the first woman was not relevant 

under any of the provisions of the Act. Referring to Section 15 it was also 

held that they were likely persons who had committed the crime because 

their modus operandi was similar and “there was no room for any doubt 

that the acts with which the accused were charged were identical.” 

Similarly, the same principle was followed in Noor Mohammed v The King. 

In this case the accused was tried for the murder of a woman named 
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Ayesha by poisoning her. Evidence was given to show that the accused had 

previously murdered another woman by similar trick. 

• The evidence were held inadmissible as there was no direct evidence. If 

the accused was proved to have administered poison to Ayesha in 

circumstances consistence with accident, the proof that he had previously 

administered poison to any other in similar circumstances might well have 

been admissible. It has been regarded that “the relevancy of similar fact 

not as a rule of law but of practice. 

• Section 15 applies to such type of act which was only particular in nature 

and the modus operandi was also the same. Secondly, the similar act 

formed parts of a series of occurrence and the act was done with the state 

of mind (intention, knowledge etc.). It is not accident but intentional. The 

words of the section make if quite clear that it is not necessary that all acts 

should form parts of one transaction. But it is similar accusenses. 

• “The question under this section will always be for the discretion of the 

judge, to determine whether there is sufficient and reasonable connection 

between the factum probans (fact to be proved) offered and the factum 

probandum (evidentiary fact) or whether they are too remote from each 

other for the factum probans to be received. If there is no common link 

they cannot form a series, and this is the gist of the section.” 

 

CASES ON SIMILAR NATURE: 

• Arson: 

In a case the accused was tried for arson with intent to defraud an insurance 

company. The evidence that the accused had made claim on two other insurance 

companies in respect of fires which had occurred in two other houses and which 

he had occupied previously and in succession was admitted to show that the fire 

which was the subject of trial was result of design and not accident. 

• Abortion: 

The accused was charged with using an instrument for procuring abortion. 

Evidence that the accused did the same thing to cause abortion, was held 

admissible. 

• Breach of Trust: 
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On charge of misappropriation of money under section 408, 1.P.C. where the 

defense has inability to credit an account of pressure of work, another 

subsequent instance of omission to enter a payment was held inadmissible. 

• Fraud: 

On charge of fraudulent evasion of purchase tax containing six accounts, 

evidence of similar transaction in which the accused took part, although it was 

not the subject of charge was admissible. 

• Murder: 

Where a woman was charged with murder of her child by poison, and where the 

defense was that the death was the result of accident, evidence to prove that 

two other children of hers and lodger in her house had died previously to the 

present charge from the same poison, was held admissible. 

  

SECTION - 16 

 

EXISTENCE OF COURSE OF BUSINESS WHEN RELEVANT 

When there is a question whether a particular act was done, the 

existence of any course of business, according to which it naturally would have 

been done, is a relevant fact. 

The question is, whether a particular letter was dispatched. 

The facts that it was the ordinary course of business for all letters put in a 

certain place to be carried to the post, and that particular letter was put in that 

place, are relevant. 

 

SCOPE 

• Section 16 lays down that whenever there is a question whether a particular 

act was done, the existence of a general course of business or office within 

which it would have naturally been done, is relevant and admissible. When an 

act is done an inference may be drawn that it would have been done in general 

course of business. 

•  A kind of presumption is attached to the evidence relevant under the section. 

It is based on the maxim, omnia proesuomuntur rite esse acta, which means 

that all acts are presumed to be rightly done. For example if the latter was 

posted in due course and it was not returned, it may be reasonably presumed 

that the latter reached to the addressee [Illustration (b)]. 
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• The subject matter of the section is that “when the course of business usually 

followed is proved the probability is that there was no departure from the 

common course of business in the particular transaction.” It is this 

presumption that a general regularity, even in particular case, is not disturbed. 

The presumption is again fortified by the Illustration (f) to Section 114 which 

says that the court may presume that the common course of business has 

been followed in particular case. This, however, is rebuttable presumption. 

 

COURSE OF BUSINESS: 

This section relates to the common “course of business.” It means the 

professional or mercantile transaction of business; and the transaction or course 

of business is done by private person as well as by public official. It may generally 

be presumed that “the conduct of men in official and commercial matter, is to 

great extent, uniform.” 

 

POSTING OF LETTER: 

If a letter is posted it should reach to the destination. If the question arises 

as to whether a certain letter, telegram or money order reached the addressee, 

the evidence of the fact that they were sent to same course of business, is always 

relevant. 

 

PRIVATE DOCUMENT: 

“The credibility of private document is to be ascertained by the court while 

analyzing evidence on record.” The court refused permission to party producing 

document to rely upon said document on ground that it was in existence on a 

relevant day not proper. 

 

COMPUTER PRINT-OUT: 

When any information is stored in a computer, the print out of such 

information is considered to be a document and is relevant in respect of trade 

and business. 

 

SECTION – 17 TO 30 
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ADMISSIONS AND CONFESSIONS 

The Indian Evidence Act, 1872 Section 17-30 deal with the provisions related to 

admission and confessions and their relevancy. 

 

ADMISSIONS 

Section 17, 18, 19 and 20 taken together define ‘Admission’. An admission is a 

statement made by a person. Such a statement can either be oral or written or 

may be contained in an electronic form. A statement has to be made under 

particular circumstances then only it will be a valid admission or may be 

admissible under the Indian Evidence Act, 1872 else though valid it will not be 

admissible in the court of law.  Statement is the genus whereas admission is the 

species and confession is the sub-species. If admission is considered to be the 

genus then confession will be the species.  Statements per se will not be an 

admission even if it admits a particular fact. Admission is a subjective concept and 

in order to be an extra-judicial admission the statement will have to subscribe to 

the following conditions.  

1. It should be seen in reference to some suit or proceeding. Such suit or 

proceeding may have been pending at the time when the said statement was 

made or it may have been instituted after such statement was made. 

2. It is necessary that such statement was made not in any judicial proceeding. 

In that case it will be called a judicial admission. In order to be an extra-judicial 

admission for the purpose of section 17, it is essential that the statement 

should have been made out of any court proceedings.  

3. The statement should be such as suggest an inference about the fact in issue 

or the relevant fact of the said suit or proceeding. A fact in issue is such a fact 

with is either asserted or denied in any suit or a proceeding. In basic words, 

we can say a fact in issue is the main point of contention between two parties 

in a suit or proceeding. Thus an admission is any statement made by a person 

in relation to either the fact in issue or a relevant fact in a particular case, but 

not all such statements are known as admission or confessions. 

4. It should be made by such person in such circumstances as is specified under 

sections 18, 19 and 20 of Indian Evidence Act. Admission plays a very 

important part in judicial proceedings. If one party to a suit or any other 

proceeding proves that the other party has admitted the case, the work of the 

court becomes easier. Admission is positive act of acknowledgement or 
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confession. It is conscious and deliberate act and not something which would 

be inferred. An admission is the best evidence that the opposite party can rely 

upon and though not conclusive, it is decisive of the matter unless successfully 

withdrawn or proved erroneous. 

 

ADMISSION OF LAW 

In India, admission of fact is a proof against the party making the admission but 

admission on a pure question of law is not binding on the maker. An admission 

on the point of law is not an admission of a “thing” so as to make the matter of 

estoppels. (Jagwant Singh V. Sitan Singh, ILR 21 ALL285) 

 

RULE RELATING TO PRIVITY  

Not any person can make an admission. Only a person who is a party to the suit 

can make an admission. The person’s agent who has been authorized by such a 

person can make such admission on his/her behalf. Such an authorization can 

either be expressed or implied. Also in a suit of representative nature, a person 

who holds the character of being the representative can make an admission only 

while he is holding such a character. (Section 18 para 1 and 2) 

 

EXCEPTIONS TO THE RULE OF PRIVITY 

There are some such third persons whose statements are relevant even though 

they are not parties to the suit.  

1. Parties interested in the subject matter-  The persons who have any 

proprietary or pecuniary interest in the subject- matter of the proceeding, and 

who make the statement in such character are admissions provided they are 

made during the continuance of such interest. 

2. Persons from whom interest derived- The statement of persons from whom 

the parties to the suit have derived their interest in the subject- matter of the 

suit are admissions, if they are made during the continuance of the interest of 

the persons making the statements. 

3. Admissions by persons whose position must be proved as against party to suit- 

When in a suit,  a party in order to achieve success in the litigation has to prove 

the position of liability of a stranger to the proceeding, the statement of such 

stranger would be relevant against a party to the proceeding as admission , 

provided that the statement is of such nature  that if a suit is brought against 
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him in relation to that position or liability, such statement is relevant. (Section 

19) 

4. Admissions by persons expressly referred by party to a suit- This is another 

class of admissions by third persons. When a party to a suit refers to a third 

person for some information or an opinion on a matter of dispute, the 

statements made by such third person are receivable as admissions. The 

reason is that when a party refers to another person for statement of his view, 

he approves of his statement in anticipation and adopts as his own. (Section 

20) 

 

ADMISSIONS ARE NOT CONCLUSIVE PROOF BUT MAY ESTOP (Section 31) 

Section 31 is a declaratory provision. According to this section the admissions are 

not conclusive proof of the matters admitted but they may operate as estoppels. 

The opposite party can rebut and also the party making the statement is at liberty 

to prove that such admissions was mistaken or was untrue and is not estopped 

by them unless another person has been induced by admissions to alter his 

condition. 

 

JUDICIAL ADMISSIONS AND EXTRA-JUDICIAL ADMISSION-  

Judicial admissions are formal admissions, made by a party during the 

proceedings of the case before a magistrate.  Extra- judicial admissions are 

informal admissions not appearing on the record of the case. Admissions dealt 

with in the Indian Evidence Act (sections 17 to 23 and 31) are different from 

judicial admissions. They are not conclusive proof of the facts admitted like the 

judicial admissions, but they may operate as estoppels under sections 115 to 117 

of the act. 

 

RELEVANCY OF ADMISSIONS (Section 21) 

The general declaration is that admissions are relevant. Section 21 lays down that 

an admission may be used against a person who makes them or his 

representative in interest, but generally cannot be used by the person who makes 

it for his own use.  The principle underlying this rule is very clear; it is natural for 

a man to make statements in his favour. These are self-serving statements. Such 

self- serving statements can be fabricated as to create evidence for one’s own 

benefit. Therefore, such admissions are rejected. If a man makes a certain 
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statement against his own interest it means that the statement must be true as 

there may be some spontaneity in making such self- harming statement. It will be 

somewhat guaranteed that the statement was true. 

 

EXCEPTIONS-  

Thus admission cannot be used by the persons making them but section 21 has 

given three exceptions to this general rule. In these exceptional cases the person 

making admission may use it at the trial and may derive benefit out of it. The 

exceptions are as follows- 

1. Admission falling under Section 32- Section 21 clause (1) lays down that an 

admission by a person may be proved by or on behalf of the person making it, 

when it is of such a nature that, if the person making it were dead, it would be 

relevant as between third persons under section 32.  

 

ILLUSTRATION-  

1. ‘A’ has shot upon ‘B’. ‘B’ before death makes a dying declaration that ‘A’ has 

shot me. This statement of ‘B’ will be relevant under section 32(1). Now, suppose 

‘B’ doesn’t die and proceedings of attempt to murder are going on against ‘A’. So, 

according to exception 1, this statement of ‘B’ is allowed. 

2. Statement relating to state of mind or body- When the admission of man 

consists of a statement of existence of any state of mind or body relevant, and 

when it was made at or about the time when such state of mind or body existed 

and is recommended by conduct rendering its falsehood improbable, it may be 

used by the person who makes it even for his own benefit.  

3. Statement relevant otherwise than as admission- There may be certain 

statements which are self-serving admissions but which do not fall under the 

above exception 1 & 2. As per section 21 they will not be allowed to be proved. 

However, these statements may still be relevant under some other sections of 

the Evidence act. In these cases the statement will be allowed to be proved even 

though ultimately it goes in favour of the party who made the statement. 

Confessions are also admissions and therefore relevant under section 21. Oral 

Admissions as to the content of documents are relevant- Under section 22 it has 

been laid down that when there has been a document, nobody can be allowed 

to prove oral admission about the contents of that document. However, there 

are two exceptions to this rule-  
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• When a person is entitled to give secondary evidence of the contents of some 

document he will be entitled to rely on oral admission to prove the 

genuineness of the document. 

• When secondary evidence of the contents of a document can be given 

according to the provision of section 65. Oral admissions as to contents of 

electronic records are relevant- Oral admissions as to the contents of 

electronic records can only be given when the genuineness of the electronic 

record is in question. (section 22 A)  Admissions in civil cases when relevant- 

Section 23 is applicable to civil cases. It lays down that in civil cases if a person 

admits the liability upon an express condition that evidence of such admission 

should not be given or if it is made in such circumstances that the court can 

infer that there was some sort of agreement that the admissions will not be 

proved in evidence in a case, such admission will not be relevant and will not 

be allowed to be proved. 

 

CONFESSIONS 

The word ‘confession’ has not been defined in the Indian Evidence Act. All the 

provisions relating to confessions occur under the heading of ‘admission’. The 

definition of admission as given in Section 17 applicable to confession also. 

Section 17 defines admission as “statement oral or documentary which suggests 

any inference to any fact in issue or relevant fact” Confession is a species of which 

admission is a genus. All admissions are not confessions but all confessions are 

admissions. In ‘Pakala Narayana Swami V. King Emperor’ (1939) Lord Atkin 

observed “A confession must either admit in terms the offence or at any rate 

substantially all the facts which constitute the offence. An admission of a gravely 

incriminating fact, even a conclusively incriminating fact is not in itself a 

confession.” In the case of ‘Palvinder Kaur V. State of Punjab the Supreme Court 

approved the Privy Council decision in Pakala Narayan Swami case over two 

scores. Firstly, that the definition of confession is that it must either admit the 

guilt in terms or admit substantially all the facts which constitute the offence. 

Secondly, that a mixed up statement which even though contains some 

confessional statement will still lead to acquittal, is no confession. Thus, a 

statement that contains self-exculpatory matter which if true would negate the 

matter or offence, cannot amount to confession. 
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PROVISIONS REGARDING CONFESSIONS 

Section 21 declares the relevancy of admissions and therefore confessions which 

are also self- incriminating admissions will be relevant under section 21. Since, 

these are self- imcriminating they shall be allowed to be proved under section 21. 

Thus, confessions are relevant and shall be allowed to be proved excepting in the 

cases of section 25 & 26. Wherein, despite being relevant it shall not be proved.  

Section 24 provides for the irrelevancy of confessions in certain circumstances. It 

provides that if confession has been caused by any inducement, threat or 

promise having reference to the charge against the accused person, proceeding 

from a person in authority and sufficient, in the opinion of the Court, to give the 

accused person grounds, which would appear to him reasonable, for supposing 

that by making it he would gain any advantage or avoid any evil of temporal 

nature in reference to proceeding against him, will be irrelevant. To attract the 

provisions of Sec 24, the following facts must be established- 

(a)There should have been threat, inducement or promise to the accused.  

(b)The said threat, inducement, promise should have been in reference to the 

charge against the accused i.e. such threat, inducement or promise was related 

to the allegation and the proceedings against the accused. For example, the 

accused was threatened that if he does not make the confession he will be given 

more severe punishment or that he will not be released on bail or that third 

degree torture will be caused to him etc then it is in reference to the charge. But 

if the inducement is that he will attain salvation or he will ease his own conscience 

or if the promise was that he will be paid money if he makes the confession etc. 

then it is not in reference to the charge. 

(c) The inducement, threat or promise should have come from a person in 

authority. This has to be given a liberal construction & therefore it would include 

not only the investigating officer rather also any officer superior or inferior to him 

or any person working in the police station. The real test is as to whether such 

person apparently has the capacity to influence the proceedings or not. 

(d) The accused should have made the confession under the said threat, 

inducement or promise in a belief that by making the confession he would gain 

some advantage or avoid any evil of a temporal nature. Temporal here means 

something which is worldly & material and in reference to section 24 it has to be 

related to the charge or the proceeding. Thus, if the accused made the confession 

for some moral or spiritual benefits or to prevent him from being socially outcast, 
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it is not in reference to the charge or proceeding. Section 24 has to be given a 

restricted application and a strict interpretation of the section shall be made. It is 

in a negative language and simply declares what confession will be irrelevant.  

Section 28 in this regard clearly declares that if the confession was made by the 

accused after the influence of the said inducement, threat or promise was fully 

removed then the confession will become relevant. Thus, if an accused is taken 

to the Judicial magistrate for the recording of confession and the magistrate 

believes upon examination that the accused is acting under some inducement, 

threat or promise then he shall not record the confession immediately as that 

would become irrelevant. Therefore, he shall first make the accused sit in 

isolation or he shall send the accused to judicial custody first and thereupon after 

a day or two, he shall record the confession when the influence of the 

inducement, threat, or promise is fully removed. Then such confession will be 

relevant and admissible. Confession otherwise relevant not to become irrelevant 

because of promise of secrecy etc.-  

Section 29 lays down that  

• if a confession is relevant, that is, not excluded from being proved by any other 

provision of Indian Evidence Act, it cannot be irrelevant if it was taken from 

the accused by,  

•  giving him promise of secrecy, or 

•  by deceiving him, or 

•  when he was drunk, or  

•  because it was made clear in answer to question which he need not have 

answered, or because no warning was given that he was not bound to say 

anything and that whatever he will state will be used against him.  

Confession to a police officer- Section 25 – No confession made to a police 

officer shall be proved as against a person accused of any offence. The principle 

upon which the rejection of confession made by an accused person to a police 

officer or while in the custody of such officer is founded is that a confession thus 

made or obtained is untrustworthy. The broad ground for not admitting 

confessions made to a police officer is to avoid the danger of admitting a false 

confession. This section makes no distinction between a confession made before 

investigation and a confession made after investigation. It is confession made to 

a police officer made at any time which is not admissible.  The expression ‘Person 

accused of any offence’ in section 25 describes the persons, against whom 
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evidence is sought to be led in criminal proceedings, whether or not he was so 

when he made the statement.  Confession only excluded- It must be borne in 

mind that section 25 of the Evidence Act excludes only confessions. All the 

statements made to the police officers are not excluded. The statements that do 

not amount to confessions are not excluded by section 25 of the evidence act 

and can be brought on record and proved against any accused. Aghnoo Nagesia 

V. State of Bihar- the accused in this case was charged under section 302 of the 

Indian Penal Code. The FIR was lodged by the accused himself. The whole FIR was 

of confessional nature.  The issues before the court were whether the 

confessional statement which is in the form of FIR hit by section 25 of the 

evidence act. It was held that the since the FIR given by the accused is in the form 

of confession therefore it is prohibited by section 25. The only portions that can 

be admissible are those which are allowed by section 27.   

 

Section- 26 - Confession by accused while in the custody of police not to be 

proved against him-  

The object of section 26 of evidence act is to prevent the abuse of their powers 

by the police, and hence confessions made by accused persons while in custody 

of police cannot be proved against them unless made in presence of a magistrate. 

The reason behind this rule is that there is possibility of coercion for extorting 

confession from accused persons by a police officer. Police custody can be a 

direct police custody or constructive police custody. For constructive police 

custody it has to be seen that whether the police had an effective control upon 

the movements of the accused or not. Therefore, the word ‘custody’ here has 

wide amplitude. There must be two things in order to constitute custody. Firstly, 

there must be some control imposed upon the movement of the person who 

made the confession, he may not be at liberty to go any way he likes, secondly 

such control must be imposed by the police officer.  In the case of ‘R v. Lesker’, 

the accused made the confession to the tanga- driver, in the absence of 

constable. It was held to be in police custody as the accused was in the custody 

of constable and it made no difference of his temporal absence. 

 

Section- 27 - This section is based on the view that if some fact is discovered in 

consequence of information given, then it may be presumed to be true and can 

be safely allowed to be given in evidence. Such statement must be non- 
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confessional in nature. Such statement may include information about the 

whereabouts of some object connected to the offence i.e. for example the 

murder weapon, dead body, blood stained clothes, stolen property in cases of 

offence of theft etc. Theory of Confirmation by subsequent finding of fact- the 

discovery statement is admissible when there is confirmation on subsequent 

finding of the fact. For example- the accused told the police officer that the knife 

(murder weapon) is at some particular spot and subsequently the knife is found 

there only, then that is confirmation. In such cases there is a direct connection 

between the accused and the offence. The logic is as to how did he have the 

knowledge about the particular location of the object. Object in public- it is 

essential that the article should have been found from some place of hiding. If 

the article is concealed at such a place that it could not be known to others then 

the statement leading to discovery is relevant under this section. The place of 

recovery should not be accessible to all. If the object is kept in open but it has 

been covered with something then it can be said to be a place of hiding. Is section 

27, proviso to the sections 24, 25 and 26?  If a confession has been made under 

section 24, then it is irrelevant but the discovery statement made in that 

confession will be relevant only if the confession is made by inducement or 

promise. However, if the confession was made under some threat, then Article 

20(3) of Constitution of India will apply and hence that will not fall under section 

27. Such statement will be irrelevant and inadmissible. Accused in custody- In the 

case of ‘State of U.P. VS Deoman Upadhyay, it was observed that the necessary 

factor for application of section 27 is that the person giving the statement must 

be in police custody. Therefore, for confession under section 26 since the accused 

is in police custody, the discovery statement will be admissible under section 27. 

For the confessions falling under section 25, it is not necessary that the accused 

is in police custody. Hence, if he is in police custody then section 27 will come 

into picture but if the accused is not in police custody then this section will have 

no application. 

ARTICLE 14 OF THE CONSTITUTION OF INDIA AND SECTION 27- 

Since, applicability of section 27 is based on whether the accused was in police 

custody or not. It was challenged as being violative of Article 14 of the 

Constitution. It was observed in the case of ‘State of UP VS Deoman Upadhayay, 

that in section 27 do not violate the Article 14. It is a matter of Parliamentary 
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wisdom that a difference has been made between the persons who are in police 

custody and persons who are not. 

 

STATEMENTS UNDER SECTION 27 AND SECTION 162 CRPC- 

Section 162 of CrPC says that statements made to a police officer in the course 

of an investigation cannot be used. However, section 162(2) provides for an 

exception for a discovery statement made under section 27 evidence act. The 

statements under section 162 will be non- confessional in nature. 

 

Section- 30 - Consideration of proved confession affecting person making it and 

others jointly under trial for same offence- A confession may be used as evidence 

against the person making it, and it is strong piece of evidence against him. 

Section 30 lays down that when two or more persons are tried jointly for the 

same offence and the confession made by one of them is proved at the trial, the 

court may take into consideration that confession against the other accused as 

well as the accused confessing the guilt.  The confession of an accused person 

can be used as against his co- accused if the following conditions are met- 

(1) Tried jointly- The Two accused should be tried jointly. Persons originally 

charged with accused but discharged on withdrawal of cases is a competent 

witness and his confession cannot be used against the other accused. If the 

person making the confession died and was never brought to trial his confession 

would not be admissible under this section as confession of a co- accused. But 

where during the course of joint trial of two accused one died but before his 

death his confession had been put on the record, it was held that the confession 

could be used against the other accused. 

(2) For the same offence- it is necessary for using confession of one accused 

against the other that they should be tried for the same offence. Joint disclosure- 

a discovery statement by one accused cannot be used against a co- accused. It 

can only be used against the accused that has made it. Retracted Confession- 

Retraction may be defined as the act of recanting. To recant means to withdraw 

or renounce prior statements formally. A retracted confession is one which is 

withdrawn or retracted later on by the person making it. Retraction of statements 

is something that happens in most criminal cases. Retraction and the 

Constitutional Right against self- incrimination- Article 20(3) of the Constitution 

of India guarantees protection against the compulsion to be a witness against 
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oneself. The application of this provision means that no person can be forced to 

make a confession against his will. Evidentiary value of Retracted Confessions- 

the weight to be attached to a retracted confession must depend on the 

circumstances under which it was retracted including the reasons given for 

retraction. Retracted confession cannot be made the sole basis of conviction 

unless it is corroborated. The confession must be voluntary and true in fact. 

Exculpatory and Inculpatory statement of confession- Inculpatory statements are 

those statements which are incriminating in nature, whereas exculpatory 

statement helps the person making the statement. This statement clears the 

person of guilt or blame.  If the statement contains both exculpatory and 

inculpatory parts then the court is free to use only the inculpatory part if it finds 

that the exculpatory part is untrue in light of the circumstantial evidences of the 

case. However, if the exculpatory part is not found to be untrue then the 

inculpatory part alone cannot be relied upon. In the case of ‘Nishikant Jha V State 

of Bihar the accused made the statement to village mukhiya. In his statement he 

admitted his presence at the scene of murder but stated that the crime was 

committed by someone else.  The main question involved was whether the 

statement recorded by the village Mukhiya is admissible in evidence and if so 

whether the court could reject a part therof and rely on the remainder along with 

other evidence adduced to hold the accused guilty of an offence charged. In this 

case, the court rejected the exculpatory portion and accepted the inculpatory 

portion of the statement. It was held that the exculpatory part of the statement 

was not only inherently improbable but was also contradicted by the other 

evidence and hence it was wholly unacceptable. 

 

CASES- 

1. Aghnoo Nagesia V. State of Bihar (1965 SC) 

2. State of UP V. Deoman Upadhyay (1960 SC) 

3. Nishikant Jha V. State of Bihar (1969 AIR 422)  

4. Pulukuri Kotayya V. King Emperor (AIR 1947 PC 67) 

5. Kashmira Singh V. State of MP (AIR 1952 SC 159) 

6. Palvinder Kaur V. State of Punjab (AIR 1952 SC 354) 

7. Pakala Narayana Swami V. King Emperor (AIR 1939 PC 47) 

 

SECTIONS – 32(1) AND 33 
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Sections 32 and 33 are exceptions to the general rule that hearsay evidence is 

not admissible. Hearsay evidence is excluded on the ground that it is always 

desirable in the interest of justice to get the person, whose statement is relied 

upon, into court for his examination in the regular way, so that possibilities of 

inaccuracy and untrustworthiness can be brought to light and exposed by the test 

of cross-examination.   

The exceptions to the hearsay evidence have been directed by necessity. This rule 

excluding the hearsay evidence is relaxed so far as the statements contained in 

section 32 and 33 are concerned. The general ground of admissibility of the 

evidence referred in these sections is that the best evidence should be produced.   

 

DYING DECLARATION 

WHAT IS DYING DECLARATION-  

 According to Black’s Law Dictionary  it is the statements made by a person who 

is lying at the point of death, and is conscious of his approaching dissolution, in 

reference to the manner in which he received the injuries of which he is dying, or 

other immediate cause of his death, and in reference to the person who inflicted 

such injuries or the connection with such injuries of a person who is charged or 

suspected of having committed them; which statements are admissible in 

evidence in a trial for homicide where the killing of the declarant is the crime 

charged to the defendant.  The term ‘Dying Declaration’ has not been defined in 

the evidence act but it can be understood by reading section 32(1) of the 

Evidence act. Under section 32(1), statements, written or verbal, of relevant facts 

made by a person who is dead are themselves relevant facts when the statement 

is made by a person as to the cause of his death, or as to any of the circumstances 

of the transaction which resulted in his death, in cases in which the cause of that 

person’s death comes into question. Such statements are relevant whether the 

person who made them was or was not, at the time when they were made, under 

expectation of death, and whatever may be the nature of the proceeding in which 

the cause of death comes into question. The principle of section 32 is that a 

person who has first- hand knowledge of the facts of a case, but who, for reasons 

stated in the section, such as death or disability, is not able to appear before the 

court, then his knowledge should be transmitted to the court through some other 

person. Before such statements are admitted in evidence, it must be proved that 

who made the statement is dead and gone and therefore cannot appear before 
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the court unless this fact is proved, the statement is not admissible. When the 

statement is admitted under any of the clause of this section, it is substantive 

evidence and has to be considered along with other evidence.  

 

NEMO MORITURUS PREASUMITUR MENTRE-  

The philosophy of law, which signifies importance of dying declaration is based 

on this maxim. It means that no one at the time of death is presumed to lie and 

he will not meet his maker with a lie on his mouth. These are declarations made 

in extremity when the party is at the point of death and when every hope of this 

world is gone, when every motive to falsehood is silenced and the mind induced 

by the most powerful considerations to speak the truth; A situation so solemn 

and serene that the law considers it an obligation to accept the veracity of the 

statement. 

 

POSITION IN UK  

Under the English law, it is essential to the admissibility of dying declarations, 

first, that the declarant should have been in actual danger of death at the time 

when he made the statement; secondly, that he should have a full apprehension 

of his death and lastly, death should have ensued. Hence the above maixm 

applies in totality in UK. 

 

INDIAN SCENARIO 

In India this maxim does not apply in totality as here it is not essential that the 

person should have known that he is about to die. Thus, if a person knew he is 

about to die then this maxim will apply and in other cases the maxim will not 

apply. 

 

PROCEDURE FOR RECORDING OF DYING DECLARATION-  

There is no particular form or procedure prescribed for recording a dying 

declaration nor is it required to be recorded only by a magistrate. As a general 

rule, it is advisable to get the evidence of the declarant certified from a doctor. 

In appropriate cases, the satisfaction of the person recording the statement, 

regarding the state of mind of the deceased was in a position to make a 

statement. 
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DYING DECLARATION BY MAGISTRATE-  

A dying declaration made before a magistrate has higher evidentiary value as he 

is presumed to know how to record a dying declaration and he is a neutral person. 

The evidentiary value or weight attached to such statement must necessarily 

depend on the facts and circumstances of each particular case. 

 

DYING DECLARATION RECORDED BY A DOCTOR-  

Where the dying declaration is recorded by the doctor in question and answer 

form in the prescence of other witness and it was corroborated with the 

testimony of other eye- witness it was held that it was sufficient to convict the 

accused. 

• Malik Ram Bhoi v. State of Orissa 

• Munna Raja v. State of MP 

 

DYING DECLARATION RECORDED BY POLICE-  

Generally no hard and fast rule can be laid down in the cases of recording of dying 

declaration by the police. It all depends upon the facts and circumstances of each 

case, but there is also observation of the Supreme Court in many cases that a 

dying declaration recorded by police cannot be discarded on that ground alone. 

State of Karnataka v. Shariff 

 

 

LANGUAGE OF DYING DECLARATION-  

The recording shall be done in the same language in which the declaration was 

made. In cases in which translation is made then it shall be proved that the 

transaction was accurate. 

 

DYING DECLARATION IN THE FORM OF QUESTIONS AND ANSWER-  

The dying declaration should be recorded in question & answer form, but if it was 

not recorded in question & answer form then it cannot be discarded for that 

reason alone. A statement recorded in the narrative form may be more natural 

because it may give version of the incident as perceived by the victim. 

State of Karnataka v. Shariff 

 

MULTIPLE DYING DECLARATIONS –  



 

90 | P a g e  
 

If there are more than one dying declaration giving different versions then a 

serious doubt arises about truthfulness of the declaration. If in a case different 

dying declarations speak same things then all the dying declaration corroborate 

each other and hence evidentiary value of the dying declaration will go up. When 

there are discrepancies and contradictions in multiple dying declarations, it 

cannot be relied upon in the absence of other reliable evidence, as a basis to 

record conviction. Where in case of multiple dying declarations the nature of 

inconsistencies between them is such that they are certainly material, it is unsafe 

to convict on the basis of dying declaration. The multiple dying declarations have 

to be read as one and if they differ from each other on material aspect, effort 

should be made to see if they could be reconciled.  

 

SUDHAKAR V STATE OF MP-  

The Supreme Court held that in case of multiple dying declarations made by the 

deceased when they are contradictory or are at variance with each other to a 

large extent, the test of common prudence would be to first examine which of 

the dying declaration is corroborated by other prosecution evidence. Further, the 

attendant circumstances, the condition of the deceased at the relevant time, the 

medical evidence, the voluntariness and genuineness of the statement made by 

the deceased, physical and mental fitness of the deceased being tutored are 

some of the factors which would guide the exercise of judicial discretion by the 

court in such matters.  

 

 

DYING DECLARATION MADE BY GESTURES AND SIGNS-  

A dying declaration made by nods, gestures or by sign language can be admissible 

depending upon facts of a particular case. The value of such dying declaration 

depends upon the surrounding facts and circumstances. For example it has to be 

seen who recorded the signs, what gestures and nods were made, what were the 

questions asked, whether the statement was recorded by audio- video means. 

 

ORAL DYING DECLARATION-  

An oral dying declaration means a statement which was not recorded. Such 

statement is reproduced by the witness out of memory. The Supreme Court has 

laid down that the exact words of such statement must be reproduced. Any 



 

91 | P a g e  
 

variance in statements of the witness with regard to the exact words would 

materially affect the value of the oral dying declaration. Even though an oral dying 

declaration can form the basis of conviction in a given case but such a dying 

declaration has to be trustworthy and free from any blemish and inspire 

confidence. The reproduction of the exact words of oral dying declaration in such 

cases is very important. 

 

FITNESS OF THE DECLARANT TO MAKE THE STATEMENT SHOULD BE GOT 

EXAMINED— 

Before proceeding to record the dying declaration, the Judicial Magistrate shall 

satisfy himself that the declarant is in a fit condition to make a statement, and if 

the medical officer is present, or his attendance can be secured without loss of 

time, his certificate as to the fitness of the declarant to make a statement should 

be obtained. If, however, the circumstances do not permit waiting or the 

attendance of the Medical Officer, the Judicial Magistrate may in such cases 

proceed forthwith to record the dying declaration but he should note down why 

he considered it impracticable or inadvisable to wait for a doctor’s attendance.  

 

SIGNATURES OR THUMB IMPRESSION OF THE DECLARANT TO BE OBTAINED TO 

TOKEN OF THE CORRECTNESS OF THE STATEMENT— 

At the conclusion of the statement, the Judicial Magistrate shall read out the 

same to the declarant and obtain his signature or thumb-impression in token of 

its correctness unless it is not possible to do so. The dying declaration shall be 

placed in a sealed cover and transmitted to the Judicial Magistrate having 

jurisdiction to deal with the case to which it relates. 

 

F.I.R AS DYING DECLARATION-  

When an injured person lodges a FIR and then dies, it was held that the FIR will 

be relevant as a dying declaration. In Munnu Raja and another v. State of M.P., 

the Supreme Court Of India held that statement by injured person recorded as 

FIR can be treated as dying declaration and such statement is admissible under 

Section 32 of Indian Evidence Act. It was also held that dying declaration must 

not cover the whole incident or narrate the case history. Corroboration is not 

necessary for this situation dying declaration can be the sole purpose for 

conviction. 
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IF DECLARANT DOES NOT DIE-  

The question arises when the dying declaration is recorded and the declarant 

does not die. The statement is only converted in dying declaration when the 

victim/ declarant dies. If the declarant does not die, then the declarant can be 

used as a witness in the court against the accused. It is said that the dying 

declaration is only recorded on the presumption that the declarant is about to 

die. And the declarant won’t lie just before dying. But if the declarant does not 

die then the statement can’t be admissible as dying declaration. 

 

SOME PRINCIPLES WITH RESPECT TO DYING DECLARATION- 

In Paniben v. State, the court analyzed the existing jurisprudence on Section 32(1) 

and came to following conclusions: 

1. There is neither rule of law nor of prudence that dying declaration 

cannot be acted upon without corroboration. 

2. If the court is satisfied that the dying declaration is true and voluntary 

it can base conviction on it, without corroboration. 

3. The court has to scrutinize the dying declaration carefully and must 

ensure that the declaration is not the result of tutoring, prompting or 

imagination. The deceased had opportunity to observe and identify the 

assailants and was in a fit state to make the declaration. 

4. Where dying declaration is suspicious, it should not be acted upon 

without corroborative evidence. 

5. Where the deceased was unconscious and could never make any dying 

declaration, the evidence with regard to it is to be rejected. 

6. A dying declaration which suffers from infirmity cannot form the basis 

of conviction. 

7. Equally, merely because it is a brief statement, it is not to be discarded. 

On the contrary, the shortness of the statement itself guarantees truth. 

8. Normally, the court in order to satisfy whether the deceased was in a fit 

mental condition to make the dying declaration looks up to the medical 

opinion. But where the eyewitness has said that the deceased was in fit 

and conscious state to make this dying declaration, the medical opinion 

cannot prevail. 
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9. Where the prosecution version differs from the version as given in the 

dying declaration, the said declaration cannot be acted upon. 

10. Merely because a dying declaration does not contain the details as to 

the occurrence, it is not to be rejected. 

Kushal Rao V. State of Bombay – this case has set several precedents for 

future cases involving the dying declaration. These are as follows- 

• First, a dying declaration which has been recorded by a competent Magistrate 

in the proper manner i.e. in the form of questions and answers, &, as far as 

practicable in the words of the maker of the declaration stands on a much 

higher footing than a dying declaration which depends upon oral testimony. 

The court observed that dying declaration that depends upon oral testimony 

may suffer from all the infirmities of human memory & human character. 

• Second, there is no absolute rule of law that a dying declaration cannot be the 

sole basis of conviction unless corroborated and therefore, a true & voluntary 

declaration can be sole basis of conviction, provided, it is corroborated. 

• Third, a dying declaration stands on the same footing as other piece of 

evidence. Therefore, it has to be judged in the light of surrounding 

circumstances and with reference to the principle governing the weight of 

evidence. 

• Fourth, a dying declaration is not a weaker kind of evidence than any other 

piece of evidence; however, each case must be determined on its own facts 

and the court must keep in view the circumstances in which the dying 

declaration was made. 

• Fifth, the court must test the reliability of the dying declaration for which it has 

to keep in view the circumstances like the opportunity of the dying man for 

observation. For instance, whether there was sufficient light if the crime was 

committed in the night. The court must also test whether the capacity of man 

to remember the facts stated had not been impaired at the time he was making 

the statement by circumstances beyond his control. 

• Sixth, the court must also test whether the statement has been consistent 

throughout if he had several opportunities of making a dying declaration apart 

from the official record of i. Also, the statement had been made at the earliest 

opportunity & was not the result of tutoring by interested party. 

OTHER CASES- 

Atbir V Govt. Of N.C.T Of Delhi ((2010) 9 SCC 1) 
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Dalip Singh and Ors. V State Of Punjab (AIR 1953 SC 364 a) 

Kushal Rao V State of Bombay (1958 AIR 22) 

Mulla (Kalu) (Tahir) & another V State Of U.P.  

Munnu Raja & Anr V the State of Madhya Pradesh (1976 AIR 2199) 

Pakala Narayana Swami V Emperor (AIR 1939 P.C. 47) 

Paniben V State of Gujarat (1992 AIR 1817) 

State Through Reference V Ram Singh & Ors  

 

SECTION – 33 

 

If a person makes a statement in a judicial proceeding or before any person 

authorised by law to take evidence and afterwards he dies or cannot be found or 

becomes incapable of giving evidence or is kept out of the way by the adverse 

party or if his presence cannot be obtained without an unreasonable amount of 

delay or expense and if the fact stated by him becomes relevant at the later stage 

of the same proceeding or another subsequent judicial proceeding that previous 

statement can be proved without calling that persons as a witness. But it should 

be remembered that the previous statement of such person can be admitted in 

evidence only when- Firstly, the proceeding was between the same parties as in 

the subsequent one, or their representative –in- interest: Secondly, the adverse 

party in first proceeding had the right and opportunity to cross- examine and 

Lastly, that the questions in issue were substantially the same in the first as in the 

second proceeding. An explanation to the section provides that a criminal trial or 

inquiry shall be deemed to be a proceeding between the prosecutor and accused 

within the meaning of this section. This principle would apply, for example, when 

new trial has been ordered and by this time a witness who had recorded his 

evidence in the first trial had died. But the principle is not confined to new trials. 

It will apply to all proceedings involving the same question & between the same 

parties and their representative-in-interest.  Difference between section 32 and 

33- both the sections make provisions for admission of previous statement of the 

persons who are dead or who cannot be found or who have become incapable 

of giving evidence or whose presence cannot be obtained without unreasonable 

delay or expense. Besides these similarities there are some differences. These 

are- (1) unlike section 32, under section 33 a previous statement of a witness can 

be used also when he is prevented from appearing in court by the adverse party, 
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(2) under section 32 any statement covered by the sub-sections of this section 

are relevant whether it is written or verbal, whether it is made in a judicial 

proceeding or not, but under section 33 only evidence of a witness in a judicial 

proceeding or before a person authorised to take evidence is relevant.  

If a person makes a statement in a judicial proceeding or before any person 

authorized by law to take evidence and afterwards the dies or cannot be found 

or becomes incapable of giving evidence or is kept out of the way by the adverse 

party or it his presence cannot be obtained w/o an unreasonable amount of delay 

or expense and it the fact stated by him becomes relevant at the later stage of 

the some proceeding or another subsequent judicial proceeding that previous 

statement can be proved w/o calling that person as a witness. But it should be 

remembered that the previous statement of such person can be admitted in 

evidence only, when  

FIRSTLY,  

The first proceeding was between the same parties as in the subsequent one, or 

their representatives – in – interest:  

SECONDLY,  

The adverse party in first proceeding had the right and opportunity to cross-

examine ; and  

LASTLY  

That the questions in issue were substantially the same in the first as in the 

second proceeding an explanation to the section provides that a criminal trial or 

inquiry shall A criminal Trial or inquiry shall be deemed to a proceeding b/w the 

prosecutor & accused within the meaning of this section The ‘evidence’ 

contemplated by the section is evidence given by a witness and hence, an 

affidavit filed in a previous proceeding does not come under this section. 

Sometimes it so happens that a person, who has personal knowledge of the facts 

of a care, did appear before a court and his testimony was recorded, but at a later 

stage of the proceeding or in a subsequent proceeding, he is not available as a 

witness, in such cases this section applies. It declares that the testimony so 

recorded is relevant for the purpose of proving the truth of the fact which it 

states) can avoid. The principle would apply, for ex, when new trial has been 

ordered and by this time a witness who had recorded his evidence in the first trial 

had died. But the principle is not confined to new trials I will apply to all 
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proceedings involving the same & question & between the same parties and their 

representative in interest. 

 

DIFFERENCE BETWEEN SECTION 32 AND 33 –  

Both the Sections make provisions for admission of previous statement of the 

persons who are dead or who cannot be found be who have become incapable 

of giving evidence or whose presence cannot be obtained without  unreasonable 

delay or expense. Besides these similarities  there are some differences (1) unlike 

Section 32, under Section 33 a previous statement of a witness can be used also 

when he is prevented from appearing in court by the adverse party, 

(3) Under Section 32 any statement covered by the sub – Sections of this Section 

are relevant whether it is written or verbal, whether  it is made in a judicial  

proceeding or not, but under section 33 only evidence of a witness in a judicial  

Proceeding or before a person authorized to take evidence is relevant. 

 

SECTION – 34 

 

ENTRIES IN BOOKS OF ACCOUNT INCLUDING THOSE MAINTAINED IN AN 

ELECTRONIC FORM WHEN RELEVANT: 

Entries in books of accounts including those maintained in an electronic form, 

regularly kept in the course of business, are relevant whenever they refer to a 

matter into which the Court has to inquire, but such statements shall not alone 

be sufficient evidence to charge any person with liability. 

ILLUSTRATION: 

A sues В for Rs. 1,000, and shows entries in his account-books showing В to be 

indebted to him to this amount. The entries are relevant, but are not sufficient, 

without other evidence, to prove the debt. 

 

SCOPE 

Sections 32 and 33 provide for relevancy of statements made by a person who is 

deed or cannot be called before the court. Section 34 on the other hand, provides 

that entries in books of account including those maintained in an electronic form 

regularly kept in the course of business, by a person, alive or dead, are relevant, 

whenever they refer to a matter into which the court has to enquire. This section 
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is an exception to the Section 21 of this Act which provides that a person cannot 

make evidence for himself. The rules are: 

1. When books of account including books in electronic form regularly kept in 

course of business. 

2. Entries kept in such books are relevant only relating to matter in issue. 

3. Such entries alone is not sufficient to charge a person with liability. 

Where, for example, A sues В for Rs. 1000, and shows entries in his account books 

showing В to be indebted to him to this amount. The entries are relevant, but are 

not sufficient without other evidence to prove the debt. Entries in account books 

regularly kept in the course of business are admissible though they by themselves 

cannot create any liability. 

 

PRINCIPLE: 

As per this section the entries in books of account are relevant, but it is not 

sufficient to charge any person with liability unless some independent evidence 

is given. The evidentiary value of such entries of account books depends on 

corroboration by some other evidence in spite of the entries are regularly kept 

and mentioned by the writer “who has full knowledge, no motive to falsehood, 

and there is the strongest improbability of untruth.” The original entries alone 

under sec. 34 would not be sufficient to charge any person with liability. 

In other words, the entries supported by corroborative evidence are no doubt 

relevant, but the corroborative evidence must have minimum probative value. It 

is that evidence of only corroborative nature. This corroborating evidence may 

be in any form like receipts, vouchers, bills or even oral evidence of witnesses 

having personal knowledge of the affairs of the transactions. “The principle is to 

admit only such statements recorded by a party in his own behalf as by their 

nature and circumstances are ordinarily beyond his power to temper with 

undiscovered, to the purposes of a particular case.” 

 

BOOKS OF ACCOUNTS: 

The term ‘Book’ ordinarily means a collection of sheets of paper bound together 

in one volume with the intention that such binding shall be permanent record. 

Unbound sheets of paper are not books of account and cannot be relied upon. 

But two spiral notebooks and two spiral pads are regarded as books but not loose 

sheets contained in the two files. 



 

98 | P a g e  
 

It would not be correct to say that an entry must necessarily be made in the book 

of accounts at or about time the related transaction takes place so as to enable 

the book, to pass the test of “regularly kept.” Under the Bankers Books Evidence 

Act 1891 the Bankers books include ledgers, day books, cash books, accounts 

books and other records used in the ordinary business of the bank whether those 

books are in written form or are kept an micro film, magnetic tape or any other 

form mechanical, or electronic data retrieval mechanism. 

 

ACCOUNT BOOK REGULARLY KEPT: 

The books of account regularly kept in the course of business, though relevant, 

are not alone sufficient to charge any person with liability. It is normal that 

account-book kept in the regular course of business of tradesman is merely a 

compilation of all the details of his dealings from day to day and is practically a 

summary of such transactions written up in bills, vouchers, anamath chits etc. 

“The words ‘regularly kept’ are not synonymous with ‘correctly kept’ in 

accordance with certain fixed method or form referring to system of book-

keeping.” The Privy Council has laid down that “the admissibility of books of 

account regularly kept in the course of business is not restricted to book in which 

‘entries have been made from day to day or from hour to hour, as transactions 

have taken place. 

The time of making the entries may affect the value of them but should not, if 

they have been made regularly in the course of business afterwards made them 

irrelevant.” It is true that no particular form is prescribed for an account book to 

be maintained, but it should be regular and usual account book. Even the 

plaintiff’s own testimony on oath in support of the entries in his books of account 

can be treated sufficient corroborative and to faster the defendant with liability. 

 

CHARGE A PERSON WITH LIABILITY: 

Where the entries in books of account is regularly kept in course of business 

though relevant are corroborative evidence and mere production and proof of 

an entry is not by itself sufficient to charge a person with liability. There must be 

some independence evidence to prove the transaction. Where the principal 

amount of claim is disputed Bank has to prove the liability by adducing 

independent evidence and mere production of book entries will not suffice. 
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The corroboration is the best effort to prove the transaction by which a person 

may be charged with liability. Certified copies of statement of account under 

section 4 of the Bankers’ Books Evidence Act corroborated by affidavit of a person 

are sufficient to charge debtor with liability. 

 

EVIDENTIARY VALUE OF BOOKS OF ACCOUNTS: 

Where accounts books were maintained properly and regularly, its veracity could 

not be doubted on the ground that the day books supporting ledger entries and 

that the person who made said entries in ledger books were not produced. The 

statement of appellant showing that accounts were maintained by his father till 

1959 and thereafter by him for every year separately were submitted to the 

Income Tax Department. The said facts were not challenged in cross-

examination. In the said ledger for each year there is entry regarding receipts of 

rent in question. The statement of appellant was upheld by trial court and 

appellate court. It was held that books were maintained properly and regularly 

and it veracity cannot be doubtful. 

SECTION – 35 

 

RELEVANCY OF ENTRY IN PUBLIC RECORD OR AN ELECTRONIC RECORD MADE IN 

PERFORMANCE OF DUTY: 

An entry in any public or other official book, register or record or an electronic 

record, stating a fact in issue or relevant fact, and made by a public servant in the 

discharge of his official duty, or by any other person in performance of a duty 

specially enjoined by the law of the country in which such book, register, or 

record or an electronic record is kept, is itself a relevant fact. 

 

SCOPE: 

This section is based on principle that public records, viz., public or other official 

book, register or record, maintained in performance of official duties by an officer 

are admissible. Such public records or documents have got evidentiary value. 

Following conditions have to be satisfied before any document is made 

admissible: 

1. An entry must be contained in public or official record. 

2. It must be made by a public servant. 

3. It must be made by public servant in discharging of his official duties. 
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4. It must be an entry stating a fact in issue or a relevant fact. 

 

PRINCIPLE: 

The principle upon which the entries in a register are received as evidence is that 

it is public duty of the person who keeps the register for making such entries after 

satisfying of their truth. The persons who are discharging such public duties have 

been vested with extraordinary degree of confidence, because the public records 

are kept only for public benefit. When there is a question of proving such entries, 

these are generally proved by the production of a certified copy of them. It is not 

necessary that the person who made the entries have to be called for before the 

court and have to be examined on oath or to be put in cross-examination. All 

documents and records are to be presumed to be correct and genuine. 

 

 

ENTRIES IN PUBLIC RECORDS: 

 

To prove the genuineness of entries made in public records it is necessary that 

the entries have been prepared by the public servant in discharge of his official 

duties. For the purpose of the section same standard has to be applied both in 

civil as well as in criminal proceedings. An entry in a birth register made by the 

officer-in-charge in performance of his official duty is relevant. But, the evidence 

of school certificate for proof of a juvenile offenders age was not acceptable, 

because the register was not prepared in the discharge of a statutory duty. 

Similarly in case of school leaving certificate Head Master of School stated that 

he had no personal knowledge as to date of birth, it cannot be allowed. Where 

the session judge relied upon the entries in the school register for fixing the age 

of an accused which the High Court reversed, was accepted by the Supreme Court 

observing that the High Court should not have done so without giving proper 

consideration to the probative value of the evidence in question. Entries in School 

Register, School Leaving Certificate have to be proved in same manner as 

required in civil and criminal cases. 

The presumption is that when an entry purports to be made by a public servant,-

the court must assume that the public servant did his duty to the best of his ability 

and based on the entry on material of accuracy of which he was satisfied; but the 

presumption of truth created by a public record is also rebuttable. Where there 
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is challenge to the validity of record of a village the Supreme Court held that the 

entries in annual village papers (Khasra) was rebuttable presumption in favour of 

the person whose name is borne out by the record. Under section 35 it has been 

held that ossification test is sure test for ascertaining age. The birth certificate 

producing on the basis of baptism certificate legally recognized legitimacy. 

Record of Rights is admissible under section 35, however, ordinarily records of 

right not to be treated to have any evidentiary value on question of title in as 

much as such records are prepared mainly based on possession. 

 

EVIDENTIARY VALUE OF SURVEY RECORD: 

Survey record prepared after decree was passed in suit. Unless the decree is set 

aside or declared as nullity no one can look into that document purporting to be 

a partition by ignoring decree. 

ADMISSIBILITY OF ELECTRONIC RECORDS: 

According to Section 92 of the Information Technology Act 2000, the records 

maintained in electronic form are admissible along with paper based documents. 

Section 36 

 

RELEVANCY OF STATEMENTS IN MAPS CHARTS AND PLANS: 

Statements of facts in issue or relevant facts, made in published maps or charts 

generally offered for public sale, or in maps or plans made under the authority of 

the Central Government or any State Government, as to matters usually 

represented or stated in such maps, charts or plans, are themselves relevant 

facts. 

 

The Section 36 mentions two kinds of maps or charts. First includes the published 

maps or charts generally offered for public sale and the second are those maps 

or plans made under the authority of Government. Maps or charts of the first 

kind are relevant only on the ground that they are accessible to the public 

nevertheless their accuracy may be challenged. The Supreme Court has held that 

such private maps offered for public sale though not irrelevant do not get the 

benefit of presumption of accuracy under section 83 of the Act. 

The defendant has encroached on land of the plaintiff and the land records are 

not available for survey. It was held that the court commissioner or the cadastral 

surveyor cannot decided the encroachment. 
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Maps or plans in the second category made under the authority of the 

Government being public document and are relevant under section 83 of the Act. 

Under this section the court shall presume the maps or plans purporting to be 

made by the authority of the Central Government or any State Government were 

so made and accurate. Thus, maps or plans prepared under the authority of the 

Government are themselves relevant. The general principle from which the 

second kind of maps referred to in this section are admitted. 

 

SECTION – 37 

 

Relevancy of statement as to fact of public nature, contained in certain Acts or 

notifications: 

When the Court has to form an opinion as to the existence of any fact of a public 

nature, any statement of it, made in a recital contained in any Act of Parliament 

of the United Kingdom, or in any Central Act, Provincial Act, or a State Act, or in 

a Government notification or notification by the Crown Representative appearing 

in the Official Gazette or in any printed paper purporting to be the London 

Gazette or the Government Gazette of any Dominion, colony or possession of His 

Majesty is a relevant fact. 

 

SCOPE 

This section needs no explanation. Following facts of public nature are admissible 

if made: 

1. In any Act of Parliament of the United Kingdom; or 

2. In any Central Act; or 

3. Provincial Act; or 

4. State Act; or 

5. In Government notification; or 

6. In Notification by the Crown Representative appearing in Official Gazette; or 

7. In any printed paper purporting to be the London Gazette; or 

8. In the Government Gazette of any Dominion, Colony or possession of His 

Majesty. 

 

SECTION – 38 
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Relevancy of statements as to any law contained in law-books: 

When the Court has to form an opinion as to a law of any country, any statement 

of such law contained in a book purporting to be printed or published under the 

authority of the Government of such country and to contain any such law, and 

any report of a ruling of the Courts of such country contained in a book purporting 

to be a report of such rulings, is relevant. 

 

SCOPE 

In order to form an opinion the court has to take into consideration:  

(i) the law contained in a book purporting to be printed or published under the 

authority of the government of a foreign country, and  

(ii) the ruling of the courts of such country. Thus, the court shall take judicial 

notice of law contained in law book, and the ruling of the court of the foreign 

country. This section is to be read with Section 84 to draw prosecution in favour 

of genuineness of books which are relevant under this section. 

 

SECTION – 39 

 

What evidence to be given when statement forms part of a conversation, 

document, electronic record, book or series of letters or papers: 

When any statement of which evidence is given forms part of a longer statement, 

or of a conversation or of a conversation part of an isolated document, or is 

contained in a document which forms part of a book, or is contained in part of 

electronic record or of a connected series of letters or papers, evidence shall be 

given of so much and no more of the statement, conversation, document, 

electronic record, book or series of letters or papers as the Court considers 

necessary in that particular case to the full understanding of the nature and effect 

of the statement, and of the ci Where there is,— (i) a longer statement, or (ii) a 

conversation, or (iii) an isolated document, or (iv) a document contained in a 

book, or (v) a series of letters of papers, the court has discretion to use the 

relevant portion of the conversation, document, books or series of letters or 

papers and requires the production of that portion or pages. In other words, the 

evidence shall be given of only explanatory or qualifying part of the statement, 

document, book etc. Same is applicable to electronic record under the section. 
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The statements made in books cannot be relied on unless supported by 

contemporaneous records. 

What evidence is to be given and to be taken is total discretion of the judge. His 

discretion is always guided by principles of justice, conscience and convenience. 

Circumstances under which it was made. 

SECTION – 40 

 

PREVIOUS JUDGMENTS RELEVANT TO BAR A SECOND SUIT OR TRAIL 

The existence of any judgment, order or decree which by law prevents any court 

from taking cognizance of a suit or holding a trial, is a relevant fact when the 

question is, whether such Court ought to take cognizance of such suit or to hold 

such trail. 

 

SCOPE 

Section 40 incorporates the principle of res judicata. The plea of res judicate 

belongs to the province of procedure, but it does not say that the judgment, 

order or decree is conclusive. It simply says that the existence of such judgment, 

order or decree is relevant fact. If the decree-holder obtains possession 

otherwise than by execution of the decree it amounts to satisfaction of decree 

for possession and if the decree holder is disposed thereafter he gets a fresh 

cause of action for filing a second suit on the basis of his dispossession. A 

judgment which has the effect of res judicata is relevant in civil and criminal 

cases. 

The basic objective of incorporating this principle is to prevent multiplicity of suits 

and interminable disputes between the litigants. Once there has been judgment, 

order or decree about fact and laws no subsequent proceeding would be started. 

The doctrine of res judicata rests upon the maxim nemo debet bis vexari pro una 

et edem cause (No man ought to be tried twice for the same cause of action). 

Res judicata: 

Res judicata means a suit is already adjudicated upon. In other words a thing upon 

which the court has exercised its judicial mind. Section 11 of the Civil Procedure 

Code lays down the rule of Res judicata. Section 40 is intended to refer to 

judgment inter parties and not to the judgment mentioned in Section 41. 

It provides that the court should not try a suit in which there is judgment tried by 

the same court between the same parties and on same cause of action. Res 



 

105 | P a g e  
 

judicata in civil suit provides that facts actually decided in a previous suit by a 

competent court cannot be again agitated by the same parties. A judgment of 

the previous suit is conclusive proof in the subsequent suit. 

The judgment, order or decree passed in a previous proceedings, if relevant, as 

provided under sections 40 and 42 or other provisions of the Evidence Act, then 

in each case the court has to decide to what extent it is binding or conclusive with 

regard to the matters decided therein. The principle does not apply when they 

contravene any statutory direction or prohibition. There is something which 

cannot be overridden or defeated by the previous judgment between the parties. 

The doctrine of res judicata applies to law of procedure and its binding force of 

judgment is also applicable to the parties. A judgment which is relied on by a 

party in a subsequent suit in support of the plea of res judicatas, becomes 

relevant and can be read in evidence. 

To give effect to the plea of res judicata the court has to be satisfied that the legal 

rights on which plaintiff sued was finally determined by the judgment and decree 

therein. In a suit for title, recitals made in judgment between the predecessor of 

plaintiff and predecessor of defendant regarding rights to the suit property would 

be admissible for deciding title to the property between plaintiff and the 

defendant. 

Res Judicata and Estoppel-Distinction: 

The rule of estoppel is not a rule of substantive law. It is a rule of evidence. Res 

judicata belongs to law of procedure regulated by Section 11 of the C.P.C. Res 

judicata ousts the jurisdiction of the court, while estoppel shorts the month of a 

party. 

Application of the principle in Criminal cases: 

The principle of the section applies also in criminal proceedings, but judgment of 

criminal court is not admissible in the civil court in civil suit for which declaration 

of the title filed by the plaintiff. Any finding in a criminal proceeding by no stretch 

of investigation would be binding in a civil proceeding. If a person has been tried 

for an offence and either convicted or acquitted of it, he cannot be tried again 

for the same offence. The plea of autre fois convict (who is convicted) or autre 

fois acquit (who is acquitted) in the previous case has been held to be good 

defense. Section 403 of Cr. PC has incorporated this principle. 
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On the other hand. Article 20(2) of the Constitution of India gives guarantee 

against double jeopardy which provides “no person shall be prosecuted and 

punished for the same offence more than once.” 

Thus, the judgment by which acquittal or conviction has been ordered will be 

relevant to every criminal proceeding; but this section has no application to the 

cases in which the charge is split into parts and the acquittal is for one part. In 

K.G. Premshanker v. Inspector of Police the Supreme Court has laid down the 

following principles when judgments of courts of justice are relevant: 

1. The previous judgment which is final can be relied upon as provided in Sections 

40 to 43 of the Evidence Act; 

2. In civil suits between the same parties, principle of res judicata may apply; 

3. In a criminal case, Section 300, Cr. PC makes provision that once a person is 

convicted or acquitted, he may not be tried again for the same offence if the 

conditions mentioned therein are satisfied; and 

4. if the criminal case and the civil proceedings are not for the same cause, 

judgment at the civil court would be relevant if conditions of any of Sections 40 

to 43 are satisfied, but it cannot be said that the same would be conclusive except 

as provided in Section 41. 

 

SECTION – 41 

 

RELEVANCY OF CERTAIN JUDGMENTS IN PROBATE ETC  JURISDICTION) 

RELEVANCY OF CERTAIN JUDGMENTS IN PROBATE, ETC., JURISDICTION: 

A final judgment, order or decree of a Competent Court, in exercise of probate, 

matrimonial, admiralty or insolvency jurisdiction, which confers upon or to take 

away from any person any legal character, or which declares any person to be 

entitled to any such character, or to be entitled to any specific thing not as against 

any specified person but absolutely, is relevant when the existence of any legal 

character, or the title of any such person to any such thing, is relevant.  

Such judgment, order or decree is conclusive proof – 

That any legal character which it confer accrued at the time when such 

judgment, order or decree come into operation;  

That any legal character to which it declares and such person to be entitled, 

accrued to that person at the time when such judgment, order or decree declares 

it to have accrued to that person;  
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That any legal character to which it takes away from any such person ceased at 

the time from which such judgment, order or decree declared that it had cased 

or should cease.  

And that anything to which it declares any person to be so entitled was the 

property of that person at the time from which such judgment, order or decree 

declares that it had been or should be his property. 

 

SCOPE 

Section 41 deals with,— (i) relevant judgment of a competent court exercising 

probate, matrimonial, admiralty or insolvency jurisdiction, (ii) the judgment 

confers upon or take away from any person any legal character or declare any 

person to be entitled to any such legal character, and (iii) the judgment is 

conclusive proof of matters mentioned in number (i). 

 

PRINCIPLE: 

For the purpose of relevancy judgment is either judgment-in-rem or judgment-

in-personam. This section usually deals with judgment-in-rem. As a matter of 

principle a person is not bound by any transaction to which he is not a party. 

Therefore, judgment between the parties is binding upon third party, but Section 

41 is an exception and the judgment which is in judgment-in-rem is admissible 

under this section. To attract Section 41 judgment has to be pronounced. Mere 

pending of two proceedings whether civil or criminal, however, by itself would 

not attract the provisions of Section 41 of this Act. 

Judgment-in-rem: 

It means a judgment against the whole world. According to Taylor “a judgment-

in-rem has been defined to be an adjudication pronounced, as its name indeed 

denotes upon the status of some particular subject-matter, by a tribunal having 

competent authority for the purpose. A judgment-in-rem under this section is 

conclusive in a civil as well as in criminal proceeding. Both the proceedings may 

run simultaneously. 

If the judgment of a civil court is not binding on a criminal court, a judgment of a 

criminal court is not to be binding in civil court. Such judgment is conclusive 

evidence for and against all persons whether parties, privies or strangers of the 

matters actually decided.” In Section 41 judgments of courts exercising probate, 

matrimonial, admiralty or insolvency jurisdictions are judgments-in-rem. 
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Judgment-in-personam: 

It means a judgment between the parties in contract, tort or crime. Judgment-in-

personam binds the parties and their representative- in-interests. This sort of 

judgment is not relevant in any subsequent proceeding under section 41. 

Bindingness of judgment-in-rem: 

The judgment-in-rem is conclusive proof of matters showing that: (a) it has 

conferred legal character, or (b) it has declared that person has such legal 

character or (c) it has declared that such legal character has ceased to exist. The 

legal character means a legal status. To say that a person is not a partner of a firm 

is not to declare his status or legal character; it is merely to declare his position 

with respect to the particular firm. 

Under section 41, a judgment-in-rem dealing with legal character of a person can 

be pronounced by the courts exercising probate, matrimonial, admiralty and 

insolvency jurisdiction. 

1. Probate jurisdiction: 

Probate jurisdiction means jurisdiction of a court under the Indian Succession Act, 

1925 in respect of testamentary and intestate matters. By exercising probate 

jurisdiction the court can pronounce the genuineness of will of a deceased person 

and grant letter of probate in favour of a person who may act for the deceased 

in execution of his will. A judgment by a probate is a judgment-in-rem by which 

legal character of a person is granted. The court must also satisfy its conscience 

before it passes an order. A judgment of a court of probate is conclusive proof 

and is binding on the entire world. The grant of probate is the decree of a court 

which no other court can set aside except for fraud or want of jurisdiction. 

2. Matrimonial jurisdiction: 

A court having matrimonial jurisdiction can decide matrimonial causes under 

various Act. By virtue of this jurisdiction the court can decide the legal status of a 

person whether he is married or she is widow or divorcee. The judgment of a 

Matrimonial court is judgment-in-rem and is admissible under section 41. A 

decree of nullity and divorce under Marriage Law has the same effect. 

3. Admiralty jurisdiction: 

Admiralty jurisdiction is exercised by the High Court under the Letters Patent. The 

finding of a court of admiralty is judgment-in- rem. The admiralty court decides 

cases arising out of war claims. 

4. Insolvency jurisdiction: 
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A court having insolvency jurisdiction exercises its power under the Presidency 

Towns Insolvency Act, 1909 and the Provincial Insolvency Act, 1920. By exercising 

insolvency jurisdiction the court can determine legal status of a person whether 

he is insolvent or he is discharged from insolvency or annulment of his insolvency. 

The judgment of the court is judgment-in-rem and binding on all. 

Section 42 (Relevancy and effect of judgment, order or decrees, other than those 

mentioned in Section 41)  

Judgments, orders or decrees other than those mentioned in Section 41, are 

relevant if they relate to matters of a public nature relevant to the inquiry; nut 

such judgments, orders or decrees are not conclusive proof of that which they 

state.  

 

ILLUSTRATIONS- 

A sues B for trespass on his land, B alleges the existence of a public right of way 

over the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit by A against C or a 

trespass on the same land, in which C alleged the existence of the same right of 

way, is relevant, but it is not conclusive proof that the right of ways exists. 

 

SCOPE 

Under section 42 judgments, orders or decrees other than those mentioned in 

Section 41 are relevant if they relate to the matters of public nature whether 

between the same parties or not. For example, customs, tolls on public highway, 

tolls on ferry etc. This section is also an exception to the general rule that no one 

should be affected by a judgment to which he is not a party. 

 

SCOPE AND APPLICATION: 

Judgments neither inter-parties nor judgment-in-rem is relevant under this 

section if they relate to matters of public nature under inquiry. According to 

Section 42 the matters of public nature means matters affecting entire 

population or at least a large section of the population. “It should be 

remembered that judgments relating to matters of public nature relevant under 

section 42 neither work as res judicata nor they are conclusive as judgment-in-

rem.” They can be used as corroborating evidences. Such evidence may not be 

between the same parties, but they are related only to the matters of public 
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nature relevant to the inquiry. The judgment of the Privy Council did not bind the 

plaintiff on the principle of res judicata, it was definitely a relevant circumstance 

to be taken note of because of what has been stated in Section 42 of the Act. 

 

SECTION – 43 

 

JUDGMENT ETC., OTHER THAN THOSE MENTIONED IN SECTION 40 TO 42 WHEN 

RELEVANT)  

Judgments, orders or decrees other then those mentioned in Sections 40, 41 and 

42, are irrelevant, unless the existence of such judgment, order or decree is a fact 

in issue, or is relevant, under some other provision of this Act.  

 

ILLUSTRATIONS– 

(a) A and B separately sue C for a libel which reflects upon each of them C in 

each case says that the matter alleged to libelous is true and the circumstances 

are such that it is probable true in each case, or in neither. 

A obtains a decree against C for damages on the ground that C filed The Orient 

Tavern make out his justification. The fact is irrelevant as between B and C.  

(b) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A’s wife, but the court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during A’s lifetime. CC says 

that she never was A’s wife. 

The judgment against B is irrelevant as against C. 

(c) A prosecuted B for stealing a cow, from him, B is convicted. 

The existence of the judgment is relevant, as showing motive for a crime. 

A, afterwards, sues C for cow. Which B had sold to him before his conviction. As 

between A and C, the judgment against B is irrelevant. 

(d) A has obtained a decree for the possession of land against A,C,B’s son 

murders A in consequence. 

(e) A is charged with theft and with having been previously convicted of theft. 

The previous conviction is relevant as a fact in issue. 

(f) A is tried for the murder of B. The fact that B prosecuted A for libel and that A 

was convicted and sentenced is relevant under Section 8 as showing the motive 

for the fact in issue. 
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PRINCIPLE: 

Section 43 provides that if judgment is not relevant under sections 40, 41 or 42 

it will not be relevant unless the judgment itself is a fact-in-issue or is a relevant 

under some other provisions of the Act. This section expressly contemplates 

cases in which a judgment itself is fact-in-issue or is relevant fact, being 

admissible except Sections 40,41 and 42. The illustrations appended to the 

section show that judgments have become relevant under some other provisions 

(e.g. Sections 6 to 55) of the Act. 

The object of enacting Section 43 is of two fold, viz.,—(i) “to treat every case a 

class by itself so that the judgment delivered in one case may not be availed of 

by parties in another case; and (ii) to maintain the independence of courts by 

preventing the parties from submitting before the court hearing their case the 

judgments of other courts.” “The exceptions to this rule are judgments which are 

relevant under Article 141 or Article 227 of the Constitution as binding 

precedents or the judgments which are relevant under sections 41 and 42 of the 

Evidence Act or which are necessary to be taken into consideration when plea of 

res judicata is raised.” 

Where the accused was charged for criminal misappropriation findings against 

him in departmental proceedings would be relevant under section 43 of the Act. 

 

JUDGMENT RELEVANT UNDER OTHER PROVISIONS OF THIS ACT: 

The Income Tax and Wealth Tax assessment orders are not admissible in evidence 

under sections 40 to 42 but they are definitely admissible in evidence as they 

contain admission with regard to shares which the parties were having in the 

property in question. 

ADMISSIBILITY OF JUDGMENT: 

A judgment not inter parties is admissible if its existence is a relevant fact. Under 

this section judgments other than those mentioned in Sections 40, 41 or 42 are 

of themselves irrelevant, unless the existence of the judgment is relevant under 

some other provisions of the Act. A judgment setting aside the transfer of a 

holding is a fact in issue in pre-emption proceedings under section 26, F.B.T. Act 

and therefore admissible though not inter-parties Relying upon the decision of 

Bombay High Court in Laxshman Govind v Amrit Gopal it was held the judgment 

not inter-parties are inadmissible to prove the fact stated therein. 
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EFFECT OF JUDGMENT OF CRIMINAL COURT IN CIVIL CASES: 

Judgment of a Criminal case cannot be relied on as binding in civil case. Similarly 

the findings in civil proceeding are not binding on a subsequent prosecution. 

However, admission made by a party is admissible in subsequent civil 

proceedings. The judgment in the Criminal Court would not be relevant in the 

claim petition under the Motor Vehicle Act. “The standard of proof for imposing 

liability is widely different between the civil and criminal courts and while in a civil 

suit a defendant can be made liable on probabilities or the action decided on a 

mere consideration of the burden of proof in the absence of other evidence, no 

accused can be convicted on such uncertain grounds.” 

The decision of Civil Court is relevant in Criminal case. But such decision alone is 

not sufficient for conviction in criminal trial. 

 

SECTION – 44 

 

FRAUD OR COLLUSION IN OBTAINING JUDGMENT, OR INCOMPETENCE OF 

COURT MAY BE PROVED 

Any party to a suit or other proceeding may show that any judgment, order or 

decree which is relevant under Section 40,41 or 42 and which has been proved 

by the adverse party, was delivered by a Court not competent to deliver it, or was 

obtained by fraud or collusion. 

 

SCOPE 

Section 44 gives an opportunity to the adverse party to raise questions that the 

judgment obtained under sections 40, 41 and 42 by the first party in the previous 

suit or proceeding was not in accordance with the principles of the Law of 

Evidence. It is not necessary for the adverse party to bring a separate suit to have 

the previous judgment set aside, but he can challenge the judgment in the same 

suit or proceeding that the judgment was delivered by the court not competent 

to deliver it or the judgment was obtained by fraud or collusion. This section 

applies to both Civil and Criminal proceedings. However, Sections 41 to 44 do not 

suggest that the decisions of the civil court would be binding on the criminal 

courts. 
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PRINCIPLE: 

Section 44 lays down that a party to a suit or other proceeding may show that a 

judgment, order or decree: 

(i) Which is relevant under section 40 that is, which would, as a judgment inter-

parties operates as res-judicata; 

 (ii) Which is relevant under section 41 that is, which is relevant as a judgment-in-

rem; 

(iii) Which is relevant under section 42 that is, which is evidence as a judgment 

relating to public matter; 

(iv) Which is proved by the adverse party; 

It was passed by a court,—(i) which had no jurisdiction to pass it or (ii) it was 

obtained by fraud or collusion. 

The Section 44 “is permissive and not prohibitive.” It allows party to avail a 

judgment by proving fraud or collusion, but it does not destroy his substantive 

right which exists independently of the Act. Other aspect of this section is that 

the application of the rule is limited to the cases in which a decree is treated 

relevant only under sections 40, 41 and 42. 

The principle of Section 11 of the Civil Procedure Code will not apply if any one 

of the grounds mentioned in Section 44 exists. The principle of res judicata does 

not apply if a previous decree is proved to have obtained by fraud. 

 

COURT WITHOUT COMPETENCE: 

A judgment delivered by the court was not competent to deliver it. It means the 

court had no jurisdiction to decide the matter in question and so was not binding. 

In a case where the question of court’s jurisdiction has been directly raised and 

directly decided in favour of the jurisdiction upto the highest court it would not 

be open to a party to raise the question against. 

The expression “a court not competent to deliver it” means that the court had no 

jurisdiction to decide the matter in question. “The competency of a court and its 

jurisdiction are synonymous term. This means the right of court to adjudicate in 

a given matter.” 

 

JUDGMENT, ORDER, OR DECREE OBTAINED BY FRAUD: 

When a judgment, order or decree is obtained by practicing fraud upon the court 

it is not valid. A fraud may be either actual or positive fraud or constructive or 
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legal fraud. According to Sir James Stephen in some cases “it may be mere 

secrecy.” 

Under section 44 order sought to be executed was not binding if it was passed by 

mistake or by fraud. A decree of a superior court can be declared void by an 

inferior court on the ground of fraud. If a judgment or decree initial by fraud, the 

same would be a nullify. In such an event Section 44 could be attracted. A 

certificate of sale of land obtained by fraud is a nullity and it can be challenged 

collaterally by way of defense without bringing a suit to set it aside. Fraud must 

be external collateral to adjudication and a “compromise decree cannot be said 

to be the result of fraud.” 

 

GROSS NEGLIGENCE: 

Section 44 is also applied to the cases of gross negligence. The Privy Council has 

laid down that Section 44 cannot be extended to cases of gross negligence. But 

in the said case the PC observed that “the court can not treat negligence, or gross 

negligence, as fraud or collusion, unless fraud or collusion is the proper inference 

from the facts.” But different High Courts are of views that a suit is maintainable 

for setting aside a decree on the ground of gross negligence. 

 

COLLUSION: 

“Collusion” means “an agreement or compact between two or more persons to 

do some act in order to prejudice a third person or for some improper purpose.” 

The meaning of section is that if collusion is proved between the parties to a 

previous suit then the judgment in that suit which is relevant under section 40 

cannot act as a bar. An ex-party decree obtained by collusion may be set aside 

under order 9, Rule 1 of the C.P.C. 

Opinions of Third Persons, when Relevant The general principle of the law of 

evidence is that a person who is acquainted with the facts of a case may become 

a witness. Every witness is a witness of facts. A person who appears before the 

court is required to state about facts what he knows or experiences. He is to 

speak about facts only of which he has personal knowledge. He is not required to 

give his opinion or belief. Because, the opinion or belief of a third person is as a 

general rule irrelevant and therefore is not admissible. 

However, there are cases in which the court has to depend on opinions of third 

person when it is not in a position to form any correct opinion. Under sections 45 
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to 51 of the Evidence Act a third person is invited by the court for his opinion on 

any particular point when the question involved is of such a nature and “is beyond 

the range of common experience or common knowledge, or when a special study 

of a subject or special experience therein is necessary,” in such cases opinions of 

an expert is required to enable a court to come to a particular decision. 

Thus, Sections 45 to 51 lay down the rule of exceptions when an opinion of a 

witness who is generally a third person, is relevant provided he is an expert on 

special matters or has acquired a special experience therein/ There are persons 

who have got professional skill or specialized knowledge in science, art, 

technology etc. may be called experts. Section 45 has mentioned who are experts 

for the purposes of evidence. 

 

SECTION – 45 to 51 

 

OPINION OF THIRD PERSONS, WHEN RELEVANT-  

EXPERT OPINION 

The general rule is that opinions of third parties are irrelevant. Ordinarily, the 

court is not interested in anyone’s opinion however eminent he may be. What a 

person thinks in respect to the existence or non- existence of a fact is opinion and 

whatever is presented to the senses of a witness and of which he receives direct 

knowledge without any process of thinking and reasoning, is not opinion. The 

witnesses are allowed to state facts and facts alone, i.e. what they themselves 

saw or heard. It is the duty of the judge to form his own conclusion or opinion on 

the facts stated. There are however cases in which the court is not in a position 

to form a correct opinion example when the question involved is beyond the 

range of common experience or common knowledge, or when special study of a 

subject or special experience therein is necessary. For example, a person died of 

poisoning. Generally, in such a case a judge or magistrate by examining the dead 

body of person cannot form any correct opinion as to the cause of his death. In 

such cases help of an expert is required, because to form an opinion in such 

matters special study or training or experience is necessary. In these cases, the 

rule is relaxed and expert evidence is admitted to enable a court to come to a 

proper decision.  

EXPERT-  
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Only the opinion of an expert can be cited in evidence. This requires 

determination of the question as to who is an expert. The only guidance that we 

have is that he should be a person ‘especially skilled’ on the matter present. Thus, 

the only definition of an expert available in the act is that he is a person especially 

skilled in the subject on which he testifies. There is not any particular attainment, 

standard of duty or experience which would qualify a person to give evidence as 

an expert. Generally, a witness is considered as an expert if he is skilled in any 

particular art, trade or profession and possessed of peculiar knowledge 

concerning the same. He must have made a special duty of the subject or 

acquired a special experience therein. Court does not become functus officio 

because of expert opinion- the opinion of expert may not have any binding effect 

on the court. The court does not become functus officio because of an expert 

opinion. It is not the province of the expert to act as judge or jury. The ultimate 

opinion has to be formulated by the court. Expert opinion is merely an aid to the 

court to arrive at a conclusion. Pre-requisites of expert evidence- before expert 

testimony can be admitted two things must be proved, namely (1) the subject is 

such that expert testimony is necessary and (2) that the witness in question is 

really an expert. Section 45- this section makes the opinion of persons especially 

skilled in some science, art, foreign law, identity of handwriting and finger-

impressions relevant. 

 

SOME SUBJECTS ON WHICH EXPERTS CAN TESTIFY- 

(1) Foreign law- foreign law is law which is not in force in India. The courts of the 

country may not be in a position to appreciate the principles of a foreign law and 

therefore whenever a court has to decide a question of foreign law, the court can 

seek the help of those who are experts on that particular foreign law. 

(2) Science or Art- the terms ‘science’ or ‘art’ have not to be taken in any 

technical, but as including anything that requires specialised knowledge, skill, 

study or experience or is otherwise beyond the comprehension of a layman. 

These words include all subjects on which the course of special study or 

experience is necessary to the formation of opinion. For example, adulteration, 

soil erosion etc. are a matter of science. The tests which may be applied in 

determining whether a particular question is one of scientific nature and 

consequently whether skilled witness may pass their opinions upon it is the 

subject matter of enquiry such that inexperienced men are unlikely to prove 
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capable of forming a correct judgment upon it without assistance of experts. An 

expert has to be skillful and has to show that he has adequate knowledge and 

experience of the subject. If this is the cases then opinion of such persons is 

admissible. Medical Evidence- the expression ‘medical evidence’ compendiously 

refers to the fats stated by any qualified doctor.  

(A) Determination of age- the opinion of a doctor regarding the age of a person 

is an important piece of evidence. The determination of age is based upon a 

person’s height, weight, teeth, nail growth, ossification test etc. The admissibility 

of such opinion depends upon the facts & circumstances of the case i.e. proper 

tests should be conducted and if there are other evidences (like birth certificate, 

school mark sheets and school certificate) then that should also be taken into 

account. 

(B) Rigor Mortis- Time of death- in the determination of time of death Rigor 

Mortis is only a rough guide. A doctor’s opinion can never be absolutely certain 

on exact point of time of death but only a broad time frame of death can be 

obtained.  

(C) Post Mortem Report- it is the opinion of the doctor regarding the internal 

cause of death. It is reliable only when conducted fairly & properly. 

(D) Narco- Analysis, Brain Electrical Activation Profile (BEAP), Functional Magnetic 

Resonance Imaging (FMRI) and Polygraph Tests- all these tests are boon of 

medical science. They are used to tap out information from the accused that can 

be used as evidence. However, there are some standards set by the Constitution 

which must be adhered to while using these procedures. 

Selvi V State of Karnataka –  

THE MAIN ISSUES INVOLVED IN THIS CASE WERE AS FOLLOWS-  

• Whether narco analysis, brain mapping, FMRI and polygraph test could be used 

as a constitutionally valid method of gathering evidence. 

• Whether these evidence gathering scheme result in dilution of constitutional 

rights such as the ‘right against self-incrimination under article 20(3) of the Indian 

Constitution and Section 161(2) of Code of Criminal Procedure, 1973. 

• Whether the procedure undertaken be considered violative of “substantive due 

process”. 

• Whether the compulsory administration of any of these techniques is an 

unjustified intrusion into the mental privacy of an individual. 
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• Whether a person is allowed to take voluntary administration of the impugned 

techniques in the context of criminal justice, provided that certain safeguards are 

in place. 

• Whether the information so sought being in culpatory or exculpatory affect the 

principles of protection from self incrimination.   

     Decision- it was observed that the compulsory administration of the 

techniques violates the ‘right against self incrimination’. This is because the 

underlying rationale of the said right is to ensure the reliability as well as 

voluntariness of statements that are admitted as evidence. The court recognized 

that the protective scope of Article 20(3) extends to the investigative stage in 

criminal and when read with section 161(2) CrPC it protects accused persons, 

suspects as well as witnesses who are examined during an investigation. The tests 

results cannot be admitted in evidence if they have been obtained through the 

use of compulsion. Article 20(3) protects an individual’s choice between speaking 

and remaining silent, irrespective of whether the subsequent testimony proves 

to be inculpatory or exculpatory. Forcing an individual to undergo any of the 

impugned techniques violates the standard of ‘substantive due process’ which is 

required for restraining personal liberty. Such a violation will occur irrespective 

of whether these techniques are forcibly administered during the course of an 

investigation or for any other purpose since the test results could also expose a 

person to adverse consequences of a non-penal nature. The 

impugned techniques cannot be read into the statutory provisions which enable 

medical examination during investigation in criminal cases, i.e. the Explanation to 

Sections 53, 53-A and 54 of the Code of Criminal Procedure, 1973. Such an 

expansive interpretation is not feasible in light of the rule of ‘ejusdem generis’ 

and the considerations which govern the interpretation of statutes in relation to 

scientific advancements. It was also elaborated how the 

compulsory administration of any of these techniques is an unjustified intrusion 

into the mental privacy of an individual. It would also amount to ‘cruel, inhuman 

or degrading treatment’ with regard to the language of evolving international 

human rights norms. Furthermore, placing reliance on the results gathered from 

these techniques comes into conflict with the ‘right to fair trial’. Invocations of a 

compelling public interest cannot justify the dilution of constitutional rights such 

as the ‘right against self-incrimination’. In light of these conclusions, it was held 

that no individual should be forcibly subjected to any of the techniques 
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in question, whether in the context of investigation in criminal cases or 

otherwise. Doing so would amount to an unwarranted intrusion into personal 

liberty. However, there is a room for the voluntary administration of the 

impugned techniques in the context of criminal justice, provided that 

certain safeguards are in place. Even when the subject has given consent to 

undergo any of these tests, the test results by themselves cannot be admitted as 

evidence because the subject does not exercise conscious control over the 

responses during the administration of the test. However, any information or 

material that is subsequently discovered with the help of voluntary administered 

test results can be admitted, in accordance with Section 27 of the Evidence 

Act, 1872 

WHO IS AN EXPERT? –  

Only the opinion of an expert can be cited in evidence. This requires 

determination of the question as to who is an expert. The only guidance that we 

have is that he should be a person ‘specially skilled’ on the matter present. Thus, 

the only detn of an expert available in the Act is that he is a person specially us 

skilled in the subject on which he testifies. There is not any particular attainment, 

standard of duty or experience which would quality a person to give evidence as 

an expert generally a witness is considered as an expert if he is skilled in any 

particular art, trade or profession, and possessed of peculiar knowledge 

concerning the same. He must have made a special duty of the subject or 

acquired a special experience therein. (Pg 247 Avtar Singh). Lord Russel has called 

an expert to be a peritus i.e. a person who is specially skilled in that field. The 

witnesses are allowed to state facts and fact alone, i.e. what they themselves saw 

or heard. It is the duty of the Judge to form his own conclusion or opinion on the 

facts stated. There are however, cases in which the court is not in a position to 

form a correct opinion example When the question involved is beyond the range 

of common experience or common knowledge, or when special duty study of a 

subject or special experience therein is necessary. For ex., ‘A; died of poisoning. 

Generally a judge or magistrate by examining a dead body of A cannot form any 

correct opinion as to the cause of death. In such cases help of an expert is 

required, because to form an opinion in such matters special study or training or 

experience is necessary. In these cases, the rule is released and expert evidence 

is admitted to enable a court to come to a proper decision. 
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SECTION – 45 

 

This Section makes the opinion of persons specially skilled in some science, art, 

foreign law, identity of handwriting and finger – impressions relevant. 

 

→ PRE-REQUESITES OF EXPERT EVIDENCE –  

Before expert testimony can be admitted two things must be proved, namely (1) 

the subject is such that expert testimony is necessary and (2) that the witness in 

question is really an expert 

 

→ COURT NOT FUNCTUS OFFICIO BECAUSE OF EXPERT OPINION –  

The opinion of expert may not have any biding effect on the court. The court does 

not become functus officio because of an expert opinion. It is not the province of 

the expert to act as Judge or jury. The ultimate opinion has to be formulated by 

the court. Expert opinion is merely an aid to the court to arrive at a conclusion 

some subjects on which experts can testify :- 

(1) FOREIGN LAW :-  

Foreign Law is law which is not in force in India. The courts of the country may 

not be in a position to appreciate the principles of a foreign law and, ineretose 

whenever a court has to decide a question of foreign law, the court can seek the 

help of those who are experts on the particular foreign law. 

(2) SCIENCE OR ART –  

These words indeed all subjects on which a curse of special study or experience 

is necessary to the formation of an opinion. The terms ‘science’ or ‘art’ have not 

to be taken in any technical sense, but as including anything that requires 

specialized knowledge, skill, study or experience or is otherwise beyond the 

comprehension of a layman. From this point of view the word ‘science’ does not 

merely mean subjects of science study or ‘all’ subjects of fine art. The words 

‘science’ or ‘art’ include all subjects on which the course of special study or 

experience is necessary to the formation of opinion. The tests which may be 

applied in determining whether a particular question is one of scientific nature 

and consequently whether skilled witness may pass their opinions upon it are – 

(1) Is the subject matter of enquiry such that inexperienced men are unlikely to 

prove capable of forming a correct judgment upon it w/o the assistance of 

experts. 
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An expert has to be skillful and has to show that he has adequate knowledge and 

experience of the subject. It this is the case then opinion of such persons is 

admissible. It would be physically impossible to deal with every branch of science 

or art in which expert evidence may be given. Therefore, below are some of the 

examples -  Medical evidence 

(A) DETERMINATION OF AGE –  

The opinion of a doctor regarding the age of a person is an important piece of 

evidence. The determination of age is based upon a person’s height, weight, 

teeth, new growth ossification test etc. The admissibility of such opinion depends 

upon the facts & circumstances of the case i.e. proper tests should be conducted 

and it there are other evidences (lva birth certificate, mark sheets and school 

certificate that should be also taken into account.  

 

(B) RIGOR MORTIS –  

Time of death – In the determination of time of death Rigor Mortis is only rough 

guide. A doctor’s evidence can never be absolutely certain on point of time of 

death only a broad time frame of the death can be obtained. 

(C) POST MORTEM REPORT –  

It is the opinion of the doctor regarding the internal cause of death. It is a reliable 

evidence provided it is conducted fairly & properly. Medical evidence is a 

corroborative evidence such evidence alone will not convince the court beyond 

reasonable doubt that a particular person is guilty of a crime. The value of such 

evidence lies only to the extent it supports and lends weight to direct evidence 

of eye-witnesses or contradicts evidence and removes the possibility of the injury 

in question and could take the manner alleged by the witness. 

→ MEDICAL EVIDENCE VIS A – VIS ORAL EVIDENCE –  

Evidentiary value of medical evidence is only corroborative and not conclusive 

and hence, in case of a conflict between the oral evidence & the medical 

evidence, the former is to be preferred unless the medical evidence completely 

rules out the oral evidence 

→ NARCO – ANALYSES –  

Brain electrical Activation Profile (BCAP, Fuctional Magnetic Resonance Imaging 

(FMRI) and Polygraph – are boons of modern medical science. They are being 

used to tap out information a from the accused that can be used as evidence. 
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However, there are some standards set by the constitution which must be 

adhered to while using these procedures. 

SELVI  VS. ST. OF KARNATAKA 

The issues in the case were – 

(1) Whether gathering into through these tests valid 

(2) Whether the evidences so collected amount to the violation of constitutional 

rights such as the ‘right against self – incrimination under Art 20(3) of COI & 

Section 161(2) of CrPC, 1973 

(3) Whether evidences so collected amount to the violation of right to privacy 

under the ‘personal liberty’ clause of A-21 of Constitution of India. 

(4) It the accused remains silent and does not answer any questions of the 

investigating agencies then till what extent the investigating agencies can were 

or force the accused to reveal information. 

DECISION –  

It was observed that the compulsory administration of the impugned techniques 

violates the ‘right against self incrimination’. Thus is because the underlying 

rationale of the said right is to ensure the reliability as well as voluntariness of 

statements that are admitted as evidence. The court recognized that the 

protective scope of Art 20(3) extends to the investigative stage in criminal cases 

and when read with Section 161(2) of CrPC 1973 it protects accused persons, 

suspects as well as witnesses who are examined during an investigation. The tests 

results cannot be admitted in evidence if they have been obtained through the 

use of compulsion Article 20(3) protects an individual’s choice b/w speaking and 

remaining silent, irrespective of whether the subsequent testimony proves to be 

inculpatory or exculpatory. Foreign an individual to undergo any of the impugned 

techniques violates the standard of ‘substantive due process’ which is required 

for restraining personal liberty. 

→ Medical evi-rele – 

→ Medical evi vis-à-vis oral evi 

→ Value of expert evidence 

→ BALLISTIC EXPERT –  

Where the offence is alleged to have been committed by the use of fire-arm, then 

opinion of Ballistic expert is required. The ballistic expert can give evidence to 

assist the court to establish 



 

123 | P a g e  
 

(1) The kind of weapon used; (2) the distance from which the shot was fired; (3) 

the direction of the fire and the relative position of the victim and the assailant; 

(4) whether it was a case of accident, suicide or murder and (5) the identification 

of the weapon used. 

HANDWRITING & FINGER IMPRESSIONS –  

When the court has to decide upon the identity of the handwriting of a certain 

person the identity of a certain person’s finger impression. The court may receive 

the evidence of a person who has acquired an expertise on the matter. A 

handwriting expert can certify only probability and not 100% certainly. The 

opinion of a handwriting expert on the question of the handwriting of a person is 

relevant, though it is not conclusive and cannot be relied upon unless 

corroborated by clear direct evidence or by circumstantial evidence. 

VALUE OF EXPERT EVIDENCE –  

The real value of expert evidence consists in rightful inferences what he draws 

from what the himself observed and not from what he merely surmises expert 

evidence is only a piece of evidence and weight to be given to it has to be judged 

along with other evidences of this nature is ordinarily not conclusive. It has to be 

kept in mind that expert is no accomplice. There is no justification for 

condemning his opinion to the same class of evidence as that of an accomplice 

and insist upon corroboration. It has been laid down that although the approach 

has to be one of caution, there is no rule of law that the evidence of an expert 

should not be acted upon unless substantially corroborated. 

 

SECTION – 45-A (INSERTED IN 2009) 

 

OPINION OF EXAMINER OF ELECTRONIC EVIDENCE –  

The explanation to this section explains the purpose behind the insertion of this 

section, i.e. to extend the status of an “expert” to the statutory office of examiner 

of Electronic Evidence, created under section 79 of Information Technology Act, 

2000. Electronic or digitalized documents form a distinct category of documents, 

different from the traditional documents, and a different form of expertise is 

required for the purpose of giving an experts opinion regarding such electronic 

or digitalized documents. It has been therefore provided that in a judicial 

proceeding when either electronic or digitalized document which constitutes 

part of any information transmitted or stored in any computer resource, is the 
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subject-matter for a court to form an opinion, then the opinion given by examiner 

of Electronic Evidence shall be admissible as a relevant fact under this newly 

inserted section. Only it the electronic record is duly produced in terms of section 

65-B of the Evidence Act, 1872, would the question arise as to the genuineness  

thereof and in that situation, resort can be made to section 45-A i.e. the opinion 

of the Examiner of Electronic Evidence. 

SECTION – 46 

 

Facts, not otherwise relevant, are relevant if they support or are inconsistent with 

the opinions of experts, when such opinions are relevant – The effect of the 

provision is that when the opinion of an expert is relevant and has been cited, 

any fact which will either support his opinion or contradict it will also become 

relevant. It is an exception to the general rule, that evidence of collateral facts 

cannot be received. 

FOR EXAMPLE –  

Where the point in dispute was, whether a sea-wall had caused the choking up 

to a harbor, and engineers were called to give their opinions as to the effect of 

the wall proof that other harbours  on the same coast, where there were no 

embankments, had begun to be chocked up about the same time as the harbour 

in question, was admitted, as such evidence served to elucidate the reasoning of 

the skilled witnesses. 

SECTION – 47 

 

OPINION AS TO HANDWRITING, WHEN RELEVANT –  

When the court has to determine whether a particular document was signed or 

written by a certain person, the court can, of course admit the opinion of an 

expert. But, in addition to that, this Section permits the court to admit the opinion 

of a person who is acquainted with that person’s handwriting. The section also 

explains as to who is considered to be acquainted with another person’s 

handwriting. The explanation attached to the section gives guidance as to who is 

considered to be acquainted with another’s handwriting. It includes a person – 

(1) Who has seen that person write, or 

(2) Who has received documents written by that person in answer to documents 

written by himself or under his authority and addressed to that person, or 
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(3) Who has in the ordinary course of business received documents written by 

that person or such documents are habitually submitted to him. 

 

SECTION – 47A 

 

OPINION AS TO ELECTRONIC SIGNATURE WHEN RELEVANT –  

This new section has been added so das to provide for relevance of expert 

opinion on the genuineness of a digital signature. The provision says that when 

the court has to form an opinion as to the digital signature of any person, the 

opinion of the certifying authority which has issued the ‘Digital Signature 

Certificate is a relevant fact. A ‘certifying authority’ means a person who has been 

granted a license to issue a digital signature certificate under section 24 of the 

Information Technology Act, 2000. 

SECTION – 48 

 

OPINION AS TO EXISTENCE OF RIGHT OR CUSTOM, WHEN RELEVANT –  

Opinions of persons who are in a position to know of the existence of a custom 

or usage in their locality are admissible. For example, a person, who had been in 

the habit of writing out deeds of sale, or one who had been seeing transfers 

frequently made, would certainly be in a position to give his opinion whether 

there was a custom or usage in that particular locality, and the opinion of such 

persons would be admissible. The section in a way supplements the provisions of 

section is which is the main provision relating to proof of customs or rights. But 

section 13 deals with all kinds of customs or rights whether public or private. This 

section is confined only to public rights or customs. The explanation to the section 

gives the meaning of the expression “general custom or right” and provides that 

it includes customs or rights common to any considerable class of persons. The 

illustration further makes it clear that the right of the residents of a particular 

village to draw water from a particular well is general right for the purposes of 

this of this section. The mere fact that a person has been permitted to draw water 

from a particular pond for 30 years does not create a general custom. Recognition 

of the right by the community is necessary, though only one person may be 

drawing the benefit of it. The opinion admissible is that of a person who is likely 

to be aware of the existence of the custom it did exist. There must be some 

explanation of the fact or reason for which the has knowledge of the custom in 
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question, for example, that he is the headman of the village or has been helping 

the villagers as a deed writer or in some such capacity and, therefore, the matter 

came to his knowledge. It he has no reason to account for his knowledge his 

opinion will have very little weight. The person who holds the opinion has to 

appear in person before the court. He cannot remain absent as then that will be 

a hearsay and will violate the essence of section 60. 

SECTION – 49 

  

OPINIONS AS TO USAGES, TENETS, ETC., WHEN RELEVANT – 

(When the court has to form an opinion as to the relationship of one person to 

another, the opinion, expressed by conduct, as to the existence of such 

relationship, of any person who, as a member of the family or otherwise, has 

special means of knowledge on the subject, is a relevant fact). The opinions of 

persons who have special means of knowledge as to (a) usages, (b) tenets of any 

body of men or family, (c) constitution of any religious foundation, (d) meanings 

of words or terms used in a district, are admissible in evidence. The word ‘usage’ 

include usage of trade and agriculture, mercantile usage and any usage common 

to a body of men or family usages of a family will include, for instance, the custom 

of succession, or any peculiar course of descent. ‘Tents will include any opinion, 

principle, dogma, or doctrine which is held or maintained by a body of men. It 

applies to religion, politics, science etc. ‘Special means of knowledge’ – means 

that a person who must have had opportunities for acquiring knowledge of a 

usage or custom and that he had acquired the necessary knowledge. 

 

SECTION – 50 

 

OPINION ON RELATIONSHIP, WHEN RELEVANT –  

The principle of the section is that when the court has to determine the 

relationship of one person to another, the opinion, expressed by conduct as to 

such relationship, by the members of the family or others who had special means 

of knowledge on the subject shall be relevant. In order to make an evidence 

admissible under this section the following two conditions must be fulfilled – 

(1) The opinion must have been expressed by conduct, and not merely by words 

or statements. It a witness tries to prove his statement about the relationship, it 

will be irrelevant. But it he has been receiving or dealing with the persons in 
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question as being related to each other, for example, as husband and wife or as 

parent and child, then this will be relevant, as by his conduct in receiving them as 

such he has expressed the opinion that they were related as such. The conduct 

of the members of the family towards the persons whose relationship is in 

dispute is, of course 

(2) The person must proved to have special means of knowledge the conduct of 

any person who has been dealing with the family, for example a doctor, teacher, 

preacher, grocer or friend and, therefore, had the means of knowledge about the 

relationship. For instance, the question was of the fact of a valid adoption of a 

person, then in such a case the deposition & the cousin of the adoptive father, 

the family priest and family barber that the ceremony had taken place at the 

residence of the natural father, will be relevant. They had the special means of 

knowledge of the fact which was in dispute.  

 

PROVISO –  

The proviso indicates that opinion on relationship cannot be sufficient to prove a 

marriage in proceedings under the Indian divorce Act, or in prosecutions for 

bigamy adultery and enticing away a married woman. In such cases the fact of 

the marriage must be strictly proved in the regular way. 

 

SECTION – 51 

 

Grounds of opinion, when relevant – Whenever the opinions of a living person is 

relevant by virtue of any of the above stated sections then the grounds on which 

his opinion is based shall also be relevant. The court can look at the grounds of 

opinion and determine the soundness and credibility of the opinion and, 

therefore, from this point of view the grounds are specially important, and as 

such, relevant. 

 

CHARACTER WHEN RELEVANT 

SECTION – 52 

 

IN CIVIL CASES CHARACTER TO PROVE CONDUCT IMPUTED, IRRELEVANT – 



 

128 | P a g e  
 

Character is a combination of quality distinguishing a person, the individuality of 

which is the product of nature, habits and environment” Honesty, good nature, 

violent temper, modest etc. are all tracts of character Although strictly speaking 

character is to be distinguished from reputation, yet reputation is more 

commonly considered as having reference to the dispositions or character of a 

person. Thus, it is said of a person that he bears a good reputation meaning that 

the person in question has reputation for being a person of good character. The 

explanation to section 55 defines character as including reputation and general 

disposition both. 

→ The general principle of section 52 is that a party cannot give evidence of his 

good character for the purpose of showing that it is improbable that he should 

be guilty of the conduct imputed to him. For instance, if a person is sued for 

breaking his promise, he cannot give evidence of the fact that his character and 

conduct has been such that he cannot be held liable for breaking of the promise. 

Similarly, the opposite party in the case cannot give evidence of the fact that his 

character and conduct had been so bad that he can break the promise. 

The reason behind this principle is that the court has to try the case on the basis 

of its facts for the purpose of determining whether the defendant should be liable 

or not. The court has not to try the character of the parties but it has to try the 

case and in such a situation evidence of character will not only prolong the 

proceedings buts will also unnecessarily prejudice the mind of the judge one way 

or other. Hence, in civil suits evidence of character of any person concerned 

(party to a suit) is not admissible for the purpose of raising an inference as to his 

conduct 

 

EXCEPTION –  

A fact which is otherwise relevant cannot be excluded from evidence only 

because it incidentally exposes or throws light upon a party’s character. This 

appears from the concluding words of Section 52 itself which says that “except in 

so far as such character appears from facts otherwise relevant”. Thus, if facts 

otherwise relevant shows a party’s character also then the court can take note of 

it. 

 

SECTION – 53 

 



 

129 | P a g e  
 

IN CRIMINAL CASES, PREVIOUS GOOD CHARACTER RELEVANT –  

This section makes a categorical declaration that ‘in criminal cases, the fact that 

the person accused is of good character is relevant’.  Thus, every accused person 

is at liberty to give evidence of the fact that he is a man of good character. The 

principle upon which good character may be proved is that it affords a 

presumption against the commission of crime. This presumption arises from the 

improbability that a man who has uniformly pursued an honest and upright 

course of conduct will depart from it and do an act so inconsistent with it 

suppose, a robbery is committed under such circumstances that one of the two 

persons must be the accused: one of them is a habitual robber, notorious, of 

lawless habits: the other is a person of refinement, delicacy and saintliness. In 

such a situation, the character of the person concerned is a main element in 

consideration of the element of innocence or guilt. Therefore, evidence of good 

character is accordingly always admissible. But character evidence has to be used 

cautiously; it cannot outweigh the positive evidence in regard to the guilt of a 

person. 

 

SECTION – 53-A 

 

EVIDENCE OF CHARACTER OR PREVIOUS SEXUAL EXPERIENCE – NOT RELEVANT 

IN CERTAIN CASES –  

This new section was inserted vide the Criminal Law (Amendment) Act, 2013 on 

the basis of recommendation given by Justice J.S. Verma Committee  report in 

the aftermath of the Nirbhaya Rape incident. Section 53-A bars the leading of 

evidence of the character of the victim or her previous sexual experience with 

any person on the issue of consent given by the victim or the quality of consent, 

by making it not relevant. Therefore, the defense is barred from either leading 

any evidence or putting questions in cross – examination, which relates to or is 

suggestive of the victim’s past sexual experience with any other person, in order 

to show that the victim was a consenting party to the offence which is being 

mentioned in section 53-A & for which trial is going on. 

 

SECTION – 54 

PREVIOUS BAD CHARACTER NOT RELEVANT, EXCEPT IN REPLY –  
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The principle of this section is that the prosecution cannot lead evidence of the 

bad character of the accused. It is irrelevant and cannot be produced bad 

character of the accused becomes relevant when in some case evidence of good 

character has been given 

 

EXCEPTIONS –  

(1) TO REBUT PRIOR EVIDENCE OF GOOD CHARACTER –  

The bad character of the accused is irrelevant per se, but such bad character of 

the accused becomes relevant if the accused himself has made an issue about his 

character by giving evidence that he is a man of good character. In such a case 

the prosecution can rebut or contradict such evidence by adducing evidence of 

his bad character. 

 

(2) WHERE BAD CHARACTER IS IN ISSUE –  

The ban imposed by this section upon the relevancy of the bad character of the 

accused is not applicable where his character is itself a fact-in-issue. Here, the 

bad character can be of any person. 

 

(3) PREVIOUS CONVICTION –  

Where the previous conviction is relevant as evidence of bad character such 

evidence of bad character is relevant. The previous conviction as declared under 

section 75 of Indian Penal Code, enhances sentence of the accused upon the 

present conviction and therefore previous conviction determines the quantum 

of sentence upon the present conviction. Hence, previous conviction of the 

accused in reference to section 75 IPC will be a fact-in-issue. As previous 

conviction is an evidence of bad character so in such cases it will become fact-in-

issue. 

 

SECTION – 55 

 

CHARACTER AS AFFECTING DAMAGES –  

In a suit in which the character is to affect the amount of damages, the evidence 

of character is relevant. In suits of damages where the character of the plaintiff 

has no bearing on the amount of damages, it is not relevant in civil cases good 
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character, being presumed, may not be proved in aggravation of damages, but 

bad character is admissible in mitigation of damages. For example, in cases of 

defamation the general bad reputation of the plaintiff may be proved. In cases of 

breach of promise of marriage the plaintiff’s general character for immorality is 

relevant. 

 

EXPLANATION TO SECTION 55 –  

The word ‘character’ includes both reputation and disposition ‘reputation’ means 

what is thought of a person by others, and is constituted by public opinion 

‘Disposition’ respects the whole frame and texture of the mind. It is permanent 

and settled. It is an person’s inherent qualities of mind and character 

 

GENERAL REPUTATION, NOT SPECIFIC INSTANCES –  

The explanation to section 55 clearly provides that evidence cannot be given of 

particular acts by which reputation or disposition were shown. Such instances 

would give rise to indeterminable issues which would have put a very remote 

bearing on the question in dispute. 
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