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CHAPTER – 1  

APPLICATION OF HINDU LAW:  
 

WHO IS A HINDU? 

INTRODUCTOIN  

HINDU CONCEPT OF LAW: 

For the Hindus, law is a branch of dharma. Dharma pervades throughout the Hindu 

philosophical thought and the Hindu social structure. Law in this sense is considered as a 

branch of dharma. According to Manu "Dharma" is what is followed by those who are learned 

in Vedas and what is approved by the conscience of the virtuous who are exempt from hatred 

and inordinate affection. Further, Medhatithi, one of the early commentators on Manu, says 

that the term "dharma" stands for 'duty'. It signifies the sum total of religious, moral, social and 

legal duties. From this aspect, it has been said that Hindu system is a system based on duties. 

Hindu law is a law which emanates from Smritis expounded in Sanskrit commentaries and 

digests. These Smriti texts do not make any clear-cut distinction between rules of law and rules 

of morality or religion. 

 These rules of religion and morality were dealt with at one and the same place with 

the rules of law. In the case of Shri Balsu, the Privy Council distinguished between mandatory 

(legal) rules and directory (moral) rules. The High Courts in India have tried to lay down some 

tests in Ram Harak v. Jagan Nath, (1938) 53 All. 815 approved in Abhiraj v. Devendra, 1962 S.C. 

351. On this basis an entire body of Hindu law has been built up. Even during the Mohammedan 

rule in the country, the Smriti law was continued to be fully recognised. Hindu concept of law 

does not conform to the Austinian view. 

 According to analytical jurists most of the rules of Hindu law would be termed as no 

more than mere positive morality. However, it is now very well accepted that a rule of law to 

be called as such need not emanate from a determinate or particular authority and it need not 

be imposed on others by such an authority.  

Rules of Hindu law were as much rules of law as the commands of Austin's sovereign, 

because they were obeyed by the people for whom they were made.  

Hindu Law in Modern Times: Hindu law as administered by the Courts of India is applied 

to Hindus, but, in fact, it is not the original Hindu law which is applicable to Hindus in India. It 

is an amended and modified law which has changed and altered a considerable portion. 

Original Hindu law does not apply to all the matters. It is subjected to alterations and 

modifications. Original Hindu law has been interfered with by the changing demands and needs 

of the society.  

For instance, the nature of Hindu marriage is materially altered by –  
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• The passing of the Hindu Marriage Act, 1955;  

• Adoption among Hindus is governed by the Hindu Adoption and Maintenance Act, 1956; 

• For matters of succession there is the Hindu succession Act, 1956;  

• Minors are dealt with by the Hindu Minority and Guardianship Act, 1956 etc.  
The provisions of these legislative enactments are prevailing over the original Hindu Law. 

Who are 'Hindus': In the earliest time the term 'Hindu' had a territorial significance. It only 

denoted nationality. In fact the word 'Hindu' is of foreign origin. This designation came into 

existence with the advent of Greeks who called the inhabitants of the Indus valley as "Indoi" 

and later on this designation was extended to include all persons who lived beyond the indus 

valley. 

 In the case of Yagnapurusholasji v. Vaishya, the Supreme Court elaborately considered 

the question as to who Hindus are and what are the broad features of Hindus religion. The 

Supreme Court has observed that the word Hindu is derived from the word Sindhu, otherwise 

known as Indus River. The Persians pronounced this word Hindu and named their Aryan 

brethren 'Hindus'.  

Dr. Radhakrishnan has also observed that the Hindu civilisation is so called since its 

original founders or earliest followers occupied the territory drained by the Sindhu (Indus) river 

system corresponding to the North West provinces in Punjab. This is recorded in Rig Veda, the 

oldest of the Vedas. The people on the Indian side of the Sindhu were called Hindus by the 

Persians and later Western invaders. That is the genesis of the word Hindu. Thus, the term 

Hindu had originally a territorial and not a creedal significance. It implied residence in a well 

defined geographical area. Today, the term 'Hindu' has lost its territorial significance. It is also 

not a designation of nationality.  

To Whom Hindu Law Applies: Hindu law applies to all the persons who are Hindus but 

there is still no precise definition of the term Hindu either in any statute or in any judicial 

pronouncement. However, the question as to who is a Hindu can be understood in a different 

way. It can be taken as to whom the Hindu law applies. Hindu law applies to the following 

categories of persons:- 

1. Any person who is a Hindu. Jain, Sikh or Buddhist;  

2. Any person who is born of Hindu Parents;  

3. Any person who is not a Muslim, Christian, Parsi or Jew and who is not governed by any 

other law.  

On the basis of the description of persons as above it can be said that following persons are 

Hindus:- 

(1) Hindu by Religion: Following two types of persons fall in this category:  

• Followers of Hindu Religion: Any person who follows Hindu religion either by practising it 
or by professing it is a Hindu. An attempt to define Hindu in terms of religion was made by 
the Supreme Court in Shastri v. Muldas (1966 S.C. 1119.). The Court through 
Gajendragadkar J. said that "beneath the diversity of philosophic thoughts, concepts and 
ideas expressed by Hindu philosophers who started different philosophical schools, lie 
certain broad concepts which can be treated as basic. The first among these basic concepts 
is the acceptance of the Vedas as the highest authority in religious and philosophical 
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matters. This concept necessarily implies that all the systems claim to have drawn their 
principles from a common reservoir of thought enshrined in the Vedas. The other basic 
concept which is common to the system of Hindu philosophy is that all of them accept this 
view of the great world rhythm; vast periods of creation, maintenance and dissolution 
follow each other in endless succession. It may also be said that all the systems of Hindu 
philosophy believe in re-birth and pre-existence". This judgment of the Supreme Court 
gives a good working elaboration of Hindu religion in positive terms. But it is equally true 
that any definition of the 'Hindu' in terms of religion will always be inadequate. 

• Converts and Reconverts to Hinduism: Under the codified Hindu law any person converted 
to Hinduism, Jainism, Buddhism or Sikhism is a Hindu.  
The Supreme Court in Perumal v. Poonuswami, (1971 S.C. 2352) observed that a person 

may be a Hindu by birth or by conversion. No formal ceremony of purification or expiation 

is necessary to effectuate conversion. But at the same time a mere theoretical allegiance 

to the Hindu faith by a person born in another faith does not convert him to a Hindu, nor 

is a bare declaration that he is a Hindu sufficient to convert him to Hinduism. But, a bona 

fide intention to be converted to the Hindu faith accompanied by conduct unequivocally 

expressing that intention may be a sufficient evidence of conversion. A person who is a 

reconvert to Hinduism, Jainism, Buddhism or Sikhism is also a Hindu. A person who ceases 

to be a Hindu by converting to a non-Hindu religion will, again, become Hindu if he 

reconverts to any of the four religions of Hindu. 

(2) Hindu by Birth: 
Following persons are deemed to be Hindus by birth:  

• When both the parents are Hindu: Children born of Hindu parents are Hindus. Such a child 
may be legitimate or illegitimate. It is also immaterial that such a child does or does not 
profess, practice or has faith in the religion of its parents.  

• When one Parent is Hindu: When one of the parents of a child is Hindu and he is brought 
up as a member of Hindu family, he is a Hindu. It is clear by the explanation (b) of Section 
2(1) of Hindu Marriage Act, 1955 that child's religion is not necessarily that of the father. F 
or instance a child is born of Hindu mother and Muslim father. The child is brought up as a 
Hindu. Subsequently, mother converts to Islam. Nonetheless the child is Hindu. In Ram 
Prasad v. Dahin Bibi, (A.I.R. 1924 Pat. 420) is a good example on the point.  
 

(3) Persons who are not Muslims, Christians, Parsis or Jews:  
The codified Hindu law lays down that a person who is not a Muslim, Christian, Parsi or Jew is 

governed by Hindu law, unless it is proved that Hindu law is not applicable to such a person. 

Those persons who are atheists or who believe in all faiths or in conglomeration of faiths may 

fall under this class. Under the codified Hindu law such persons will be Hindus for the purpose 

of the application of Hindu law. Therefore, the modern Hindu law is a body of rules of personal 

law applicable to Hindus as well as several non-Hindu communities. In the modern Hindu law 

all those persons to whom Hindu law applies are called "Hindus".  
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CHAPTER - 2 

SOURCES OF HINDU LAW 
 

Hindu system of law has the most ancient pedigree of the known systems of law; it is 

about 6000 years old and has passed through various phases. Originally, the sources came to 

sub-serve the needs of pastoral people and now it has come to sub-serve the needs of modern 

welfare society.  

It would be convenient to classify the various sources under the following two heads:  

1) Ancient Sources: 

    a) Sruti  

    b) Smriti 

    c) Digests and Commentaries  

    d) Custom  

2) Modern Sources:  

    a) Judicial Decisions 

    b) Legislation 

    c) Equity, Justice and Good Conscience  

 

ANCIENT SOURCES: 

a) Sruti: Sruti, literally, means that which was heard, this word has taken from the word 'Sru' 

i.e. to hear. Manu has defined Sruti as follows- "By Sruti or what was heard from above (from 

God) is meant the Veda". Sruti or Vedas are believed to contain the very words of Deity (God). 

It is the paramount and primary sources of Hindu Law. They are supposed to be the divine 

utterances to be found in the four Vedas, the six vedangas and the eighteen Upanishads. They 

are mostly religious in character and the means of attaining true knowledge and Moksha or 

Salvation.  

 

Four Vedas are – 

(i) Rigveda (praise of forces of nature), 
(ii) Yajurveda (Rituals etc.),  
(iii) Samveda (Prayers),  
(iv) Atharvaveda (Magic, spell and incarnation).  
Six vedangas are – 

i) The Siksha or orthography 
ii) The Kalpa or treatises dealing with rituals  
iii) The Vyakaran or Grammar 
iv) The Chandas or prosody  
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v) The Jyotish or Astronomy vi) Nirukta or Lexicon. 
 

b) Smrities:- 

They are utterances and precepts of the Almighty, which have been heard and remembered 

and handed down by the Rishis (sages) from generation to generation. 

The smrities are divided into Primary and Secondary Smrities contained in Dharma Sutra 

(Prose) and Dharmashastras (Poetry). Gautama, Baudhyana, Apastamba, Harita, Vasistha and 

Vishnu are the chief Dharma Sutra writers and Manu, Yajnyavalkya, Brihaspati and Narada 

belong to Dharamashastra. The exact number of smrities is not definitely known, but Manu 

Smriti is the earliest one. Although Smrities deal with rules of morality and religion, they are 

more secular than the SrutiesCommentaries and Digests. 

 

c) Commentaries:- 

After the Smrities, the next step in the development of Hindu Law was the composition of a 

number of commentaries (tika) and Digests (Nibandha) based upon the Smrities. The 

commentaries are to interpret the law as laid down in the Smrities. The writing of a particular 

Smriti is called commentary while the writing on different smrities is called Digests.  

There are a number of commentaries but the main are 

• Daya Bhaga by Jimutavahana 

• Mitakshara by VUnamshwara The last of the commentaries by Nanda Pandit on the Vishnu 
Dharmasutra is called the Vauayanti. The commentaries are now considered to be more 
authoritative than the original texts themselves. 
 

d) Custom:- 

When human beings came to live in groups, it was but natural that they should, for harmonious 

group life, conform to certain patterns of human behaviour. In course of time, a pattern of 

behaviour emerged and is called usage or custom. There are three types of custom namely-  

• Local Custom: Such customs belong to some particular locality, State or District and they 
are binding on the inhabitants of such place 

•  Class Custom: These customs are of a caste or a sect of the community or of the followers 
of a particular profession or occupation, such as agriculture, trade, mechanical art and the 
like. 

•  Family Custom: These customs relate to a particular family.  
 

Essentials of Customs:  

• It should be certain  

• Reasonable 

• It should not be immoral 

• Reasonable  

• Must not be opposed to public policy  

• It must not be forbidden by any express enactment of the legislature.  
The following are examples of customs, which the courts have refused to recognise –  
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a) Acaste custom, authorizing a wife to abandon her husband, and marry again without his 

consent.  

b) Acustom permitting a husband to dissolve his marriage without the consent of the wife by 

paying a fixed sum of money.  

c) Acustom in South India, according to which a man could marry his daughter's daughter. 

 

2) Modern Sources:  

a) Judicial Decisions:  

• During British regime in this country Hindu law was administered by British judges with the 
help of Hindu Pandits because they interpreted the Sanskrit texts for them to apply them 
to the dispute and to arrive at a decision. So the decision of the higher courts become a 
law for the lower courts. 

•  The latest instance of it is the Supreme Court decision in Lohar Amrit v. Doshi Jayantilal 
(1960), on son's pious obligation to pay father's debts, where Gajindragadkar, C.J. following 
certain dictas of the Privy Council held that the debt should be tainted to the knowledge of 
the creditor. Today the doctrine of Stare decisis is part of Indian Law. Supreme Court's 
decisions are binding on all courts, though Supreme Court is not bound by its own 
decisions. The decisions of State High Courts are binding on all subordinate courts of their 
respective states though decisions of the one High Court are not binding on other High 
Courts. 

b) Legislation: 
Legislation is the modern source of Hindu law and has a colossal importance, in the 

evolution and development of Hindu law. The Hindu law has been reformed and modified by 

the legislature through various enactments in this regard. The British government itself passed 

certain acts with a view to bring some reforms in certain aspects of law. In post independence 

era legislation of far reaching effects has revolutionized the law. 

 Before the independence important legislations passed were :-  

• The caste Disabilities Removal Act, 1850 

• The Hindu Widow's Remarriage Act, 1856. 

• Inheritance (Removal of Disabilities) Act, 1928 . 

• The Indian Succession Act, 1925.  

• The Child Marriage Restraint Act, 1928.  

• The Hindu Women's Right to Property Act, 1937.  
 

c) Equity, Justice and Good Conscience: In the absence of any specific law in the Smriti, or in 

the event of a conflict between the Smritis, the principles of justice, equity and good 

conscience would be applied. In other words, what would be most fair and equitable in the 

opinion of the Judge would be done in a particular case.  

• The Supreme Court has observed in Gurunath v. Kamlabai in the absence of any clear 
Shastric text, the courts have the authority to decide cases on principles of equity, justice 
and good conscience. After independence following enactments of far reaching 
importance have been passed:-  
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• The Hindu Married Women's Right to Separate Residence and Maintenance Act, 1949. The 
Act permitted a Hindu wife to reside separately and to get maintenance from the husband 
in certain cases.  

• The Special Marriage Act, 1954. -It validated marriage between two persons who belonged 
to two different religions.  

• The Hindu Marriage Act, 1955.- The Act has completely overhauled the law relating to 
marriage between Hindus including Jain, Sikh and Buddhist.  

• The Hindu Minority and Guardianship Act, 1956.-lt supplemented the existing law in the 
matter.  

• The Hindu Succession Act, 1956.- It introduced some remarkable changes in the law of 
succession. It provided for the equal rights of inheritance to Hindu females and granted 
absolute rights to them with respect to a property acquired by them through any lawful 
means.  

• The Hindu Adoption and Maintenance Act, 1956 - It considerably changed the old law of 
adoption and maintenance and conferred the right on the Hindu female to adopt a child.  

• Marriage Laws (Amendment) Act, 1976 - It was meant to bring about some changes in the 
Act of 1955. It introduced divorce by mutual consent, common grounds for judicial 
separation and divorce and also relaxation in the rigorous process of obtaining divorce.  

• The Child Marriage Restraint (Amendment) Act, 1978 - The Act provides the eligibility as to 
the age of a male and female (21 years and 18 years respectively) at the time of marriage.  
 

 


